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UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners:  Willie L. Phillips, Chairman;
                                        Mark C. Christie, David Rosner,
                                        and Judy W. Chang

Duquesne Light Company
PJM Interconnection, L.L.C.

PJM Interconnection, L.L.C.

   Docket Nos. ER24-2336-000
ER24-2336-001

ER24-2338-000
ER24-2338-001
EL24-119-000

ORDER REJECTING CONSOLIDATED TRANSMISSION OWNERS AGREEMENT 
AMENDMENTS AND DENYING COMPLAINT

(Issued December 6, 2024)

On June 21, 2024, as amended on October 9, 2024, pursuant to section 205 of the 
Federal Power Act (FPA),1 section 35.13 of the Commission’s Rules of Practice and 
Procedure,2 and section 8.5.1 of the Consolidated Transmission Owners Agreement 
(CTOA),3 by and among PJM Interconnection, L.L.C. (PJM) and the PJM Transmission 
Owners (PJM TO), PJM TOs submitted amendments to the CTOA (CTOA Amendments)
in Docket Nos. ER24-2336-000 and ER24-2336-001.4  Also on June 21, 2024, pursuant 
to FPA section 206,5 PJM filed a complaint asserting that the location of PJM’s Regional 
Transmission Expansion Planning (RTEP) Protocol in the Operating Agreement (OA) is 
unjust, unreasonable, unduly discriminatory and preferential (PJM Complaint) in Docket 
No. EL24-119-000.  In addition, on June 21, 2024, as amended on October 9, 2024, 

                                           
1 16 U.S.C. § 824d.

2 18 C.F.R. § 35.13 (2024).

3 PJM Interconnection, L.L.C., Rate Schedules, TOA, TOA-42 Rate Schedule 
FERC No. 42 (1.0.0).

4 PJM made the filings on behalf of PJM TOs with Duquesne Light Company as 
the representative of PJM TOs.

5 16 U.S.C. § 824e.

Document Accession #: 20241206-3052      Filed Date: 12/06/2024



Docket Nos. ER24-2336-000, et al. - 2 -

pursuant to FPA section 205, PJM filed proposed revisions to its Open Access 
Transmission Tariff (Tariff) that would effectuate the transfer of the RTEP Protocol from 
the OA to the Tariff (PJM Transfer Filing, together with PJM Complaint, PJM Filings) in 
Docket Nos. ER24-2338-000 and ER24-2338-001.6  For the reasons discussed below, we 
reject the CTOA Amendments, deny the PJM Complaint, and dismiss the PJM Transfer 
Filing.

I. Background

The RTEP Protocol contains the rules and procedures by which PJM’s Office of 
the Interconnection plans for the expansion and enhancement of transmission facilities in 
the PJM region to meet the demands of firm transmission service and to support 
competition.7  This process results in the RTEP, which integrates all regional and local 
transmission projects into a single, optimized transmission solution set.8  The RTEP also 
designates the PJM TO or nonincumbent developer that will construct, own, maintain, 
operate, and/or finance each transmission enhancement and expansion, and sets out how 
all reasonably incurred costs are to be recovered.

The RTEP Protocol is currently set forth in Schedules 6, 6-A, and 6-B to the OA.  
It has been in the OA since November 25, 1997, when the Commission conditionally 
accepted a proposal to comprehensively restructure PJM, which included an Amended 
and Restated Operating Agreement (1997 OA), a Transmission Owners Agreement   
(1997 TOA), the PJM Open Access Transmission Tariff (1997 Tariff), and a Reliability 
Assurance Agreement Among Load Serving Entities.9  On January 1, 1998, PJM began 
operation as the nation’s first independent system operator (ISO).10

                                           
6 Capitalized terms that are not defined in this order have the meaning specified in 

the Tariff, OA, or CTOA, as applicable.

7 PJM, Intra-PJM Tariffs, OA Schedule 6.1.1, OA Schedule 6.1.1. Purpose and 
Objectives (0.0.0), § 1.1.

8 Id. § 1.4.

9 Pa.-N.J.-Md. Interconnection, 81 FERC ¶ 61,257 (1997) (PJM ISO Order), order 
on reh’g, 92 FERC ¶ 61, 282 (2000) (PJM ISO Rehearing Order).  The Commission 
subsequently accorded PJM regional transmission organization (RTO) status.  See PJM 
Interconnection, L.L.C., 101 FERC ¶ 61,345, at P 14 (2002).

10 Pa.-N.J.-Md. Interconnection, June 1997 Proposal, Docket Nos. ER97-3189-000 
& EC97-38-000 (filed June 2, 1997) (June 1997 Proposal).
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In the 1997 TOA, a group of transmission owners agreed to “transfer to the ISO 
the responsibility for . . . regional transmission planning and operations.”11  Specifically, 
section 2.3.7 of the 1997 TOA stated that “[e]ach Party agrees . . . [t]o transfer to the 
Office of the Interconnection and the PJM Board, in accordance with the [OA], the 
responsibility for preparing a [RTEP] in accordance with the [RTEP] Protocol.”12

Procedures for amending the RTEP Protocol were established in section 18.6(a) of 
the 1997 OA.13  In addition to these procedures, the PJM Board retained the right to 
petition the Commission to modify any provision of the OA that the PJM Board believes 
to be unjust, unreasonable, or unduly discriminatory under FPA section 206.14

In addition to the division of certain rights and responsibilities set forth in the OA, 
PJM and a group of transmission owners entered into a settlement agreement to 
voluntarily allocate and share certain FPA section 205 rights (Atlantic City Settlement 
Agreement).15  The Commission accepted the Atlantic City Settlement Agreement, which 
provided that those transmission owners would retain certain FPA section 205 filing 
rights, such as rights pertaining to changes to transmission rate design and cost recovery
and all other rights not transferred to PJM.  In turn, PJM would have the responsibility, in 
accordance with the OA, to prepare the RTEP.  PJM also would have exclusive rights to 
make FPA section 205 filings regarding the terms and conditions of the Tariff.  The 

                                           
11 PJM ISO Order, 81 FERC at 62,236.

12 1997 TOA, § 2.3.7.

13 PJM, Intra-PJM Tariffs, OA, 18.6, OA 18.6 Amendment (1.0.0), § 18.6(a) 
(“Except as provided by law or otherwise set forth herein, this Agreement, including any 
Schedule hereto, may be amended, or a new Schedule may be created, only upon:          
(i) submission of the proposed amendment to the PJM Board for its review and 
comments; (ii) approval of the amendment or new Schedule by the Members    
Committee. . . in accordance with [OA], section 8.4 . . . and (iii) approval and/or 
acceptance for filing of the amendment by FERC . . . .”).  

14 PJM, Intra-PJM Tariffs, OA, 7.7, OA 7.7 Duties and Responsibilities of the 
PJM Board (2.0.0), § 7.7(vi).

15 See Atl. City Elec. Co. v. FERC, 295 F.3d 1 (D.C. Cir. 2002) (Atlantic City); 
Pa.-N.J.-Md. Interconnection, 105 FERC ¶ 61,294 (2003) (Atlantic City Settlement 
Order), order on compliance, 108 FERC ¶ 61,033 (2004).
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allocation of these FPA section 205 rights is memorialized in CTOA section 7 and Tariff 
section 9.16

II. Filings

These proceedings involve three filings that the filing parties assert are primarily 
directed at transferring the RTEP Protocol from the OA to the Tariff in order to provide 
PJM with the ability to make independent FPA section 205 filings to propose changes to
the RTEP Protocol.  In the CTOA Amendments, PJM TOs state that they seek to transfer 
to PJM the responsibility to prepare the RTEP pursuant to the Tariff, rather than pursuant 
to the OA.17  In the PJM Complaint, PJM contends that the location of the RTEP Protocol 
in the OA is unjust, unreasonable, unduly discriminatory, and preferential and should be 
removed from the OA.18  In the PJM Transfer Filing, PJM seeks approval of Tariff 
revisions to effectuate the move of the RTEP Protocol from the OA to the Tariff.

Before the PJM Filings were submitted, PJM attempted to amend the OA by a 
vote of the Members Committee, which would have allowed PJM to file the OA revisions 
under FPA section 205.19  On May 6, 2024, the Members Committee opposed PJM’s 
proposal with a sector weighted vote of 1.227 out of 5.20  Because the Members 
Committee vote failed, the PJM Board of Managers directed PJM to make the instant 
filings to amend the OA and Tariff under FPA section 206.

                                           
16 PJM, Intra-PJM Tariffs, Tariff 9.1, OATT 9.1 Rights of the Transmission 

Owners (2.1.0), § 9.1; PJM, Intra-PJM Tariffs, Tariff, 9.2 OATT 9.2 Rights of the 
Transmission Provider (1.1.0), § 9.2 (setting out the filing rights of each of the 
transmission owners and PJM).

17 PJM TOs Transmittal at 2.

18 PJM Filings Transmittal at 3-4.  PJM’s transmittal letters for Docket              
Nos. EL24-119-000 and ER23-2338-000 are substantively identical.  For simplicity, they 
are collectively referred to as “PJM Filings Transmittal” unless otherwise noted.

19 PJM Filings Transmittal at 10-11.

20 PJM, Supplemental Voting Results, PJM Members Committee (May 6, 2024), 
https://www.pjm.com/-/media/committees-groups/committees/mc/2024/20240506-
annual/mc-voting-results---item-08---proposed-oa-and-tariff-revisions-effectuating-the-
transfer-of-the-regional-transmission-expansion-planning-protocol.ashx.
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A. CTOA Amendments

PJM TOs state that the CTOA Amendments are divided into three categories:      
(1) amendments related to PJM’s FPA section 205 filing rights over the RTEP Protocol; 
(2) amendments recognizing the relationship of PJM TOs and PJM; and (3) amendments 
to make non-substantive cleanup and conforming changes.21

PJM TOs explain that, in the CTOA, they have voluntarily agreed to transfer 
specific transmission planning responsibility to PJM.22  PJM TOs state that, in the instant 
case, through the CTOA Amendments, they voluntarily agree to “change the nature of 
that responsibility”—specifically that it be conducted under the Tariff, rather than the 
OA.23  PJM TOs argue that moving the RTEP Protocol to the Tariff is just and reasonable 
because the current location in the OA prevents PJM from proposing necessary and 
important changes to the rules under which PJM plans the transmission system.24  

PJM TOs state that the CTOA Amendments also include changes that:  (1) clarify
that the rights and responsibilities transferred to PJM by PJM TOs reside in PJM as an 
independent public utility; (2) recognize PJM’s authority to designate non-incumbents to 
construct RTEP Projects and to put such designated non-incumbents (referred to as 
CTOA Designated Parties) on the same footing as PJM TOs with respect to 
responsibilities to PJM under the CTOA; (3) reflect the more recent addition of PJM 
Tariff, Attachment M-3, governing PJM TOs’ project planning, and recognize PJM TOs’
rights recently confirmed by the Court of Appeals for the D.C. Circuit; (4) protect PJM 
and PJM TOs where there is a dispute regarding whether a proposed FPA section 205 
filing would contravene the CTOA; (5) establish an annual meeting between PJM TOs
and PJM Board committees to discuss the CTOA; (6) establish terms recognizing the 
importance of PJM’s assistance and counsel to PJM TOs in the exercise of PJM TOs’
FPA section 205 rights to adopt joint rates and transmission rate design; (7) articulate 
PJM’s reliability obligation, and recognize that a withdrawing PJM TO can remain a PJM 
member and continue to participate in PJM markets; and (8) confirm the parties’ intent 

                                           
21 PJM TOs Transmittal at 19.

22 Id. at 27 & n.107 (citing Atlantic City, 295 F.3d at 10 (“Of course, utilities may 
choose to voluntarily give up, by contract, some of their rate filing freedom under Section 
205.”); Am. Mun. Power, Inc. v. FERC, 86 F.4th 922, 927 (D.C. Cir. 2023) (AMP v. 
FERC) (“PJM’s authority to oversee and operate the electrical grid is limited to that 
granted to it by transmission owners in the [CTOA].”)).

23 Id. at 27.

24 Id. at 28.
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that certain provisions of the CTOA be accorded the highest form of protection for 
contractual undertakings under the FPA.25

B. Complaint and PJM Transfer Filing

In the PJM Complaint, PJM asserts that the location of the RTEP Protocol in the 
OA is unjust, unreasonable, unduly discriminatory and preferential. In support of its 
complaint, PJM argues that the location of the RTEP Protocol in the OA:                       
(1) unreasonably hampers PJM’s ability to meet its transmission planning 
responsibilities; (2) unduly discriminates against PJM; and (3) limits the Commission’s 
ability to ensure comparability in its consideration of planning proposals from various 
RTOs.26  PJM requests that the Commission adopt as the just and reasonable replacement 
rate the deletion of Schedules 6, 6-A, and 6-B from the OA, as well as the removal of 
references and definitions related to those schedules.  In place of Schedules 6, 6-A, and   
6-B, PJM requests that the Commission accept new Tariff schedules proposed in the PJM 
Transfer Filing.27

In the PJM Transfer Filing, PJM explains that it is submitting revisions to the 
Tariff pursuant to FPA section 205 in order to implement its proposed changes set forth 
in the PJM Complaint to effectuate the move of the RTEP Protocol from the OA to the 
Tariff.28  Specifically, PJM proposes to add new Schedules 19, 19-A, and 19-B to the 
Tariff, as well as replace references and definitions related to those schedules.29 PJM 
states that it is not proposing any substantive changes to the RTEP Protocol or any other 
Tariff or OA provisions; rather PJM is proposing to move the RTEP Protocol from the 
OA to the Tariff.

PJM and PJM TOs each explain the relationship between the three filings.  PJM 
states that the PJM Complaint and PJM Transfer Filing are submitted “in connection 
with” the CTOA Amendments and with “the mutual understanding that [they reflect]
PJM and [PJM TOs’] agreement to the CTOA [A]mendments as a whole, and without 
acceptance of [the CTOA Amendments] . . . PJM does not have the legal authority to 

                                           
25 Id. at 10-11.

26 PJM Filings Transmittal at 3.

27 Id. at 4.

28 PJM Filings Transmittal at 28.

29 Id. at 29.
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effectuate the changes proposed.”30  PJM TOs further state that the PJM Complaint and 
PJM Transfer Filing are submitted “for the purpose of implementing the CTOA 
Amendments,”31 and PJM states that the PJM Transfer Filing “implements” PJM’s 
proposal set forth in the PJM Complaint.32  PJM TOs also state that acceptance of the 
CTOA Amendments is a “prerequisite” to granting the relief requested in the PJM 
Filings.33  In addition, PJM asks the Commission to accept the CTOA Amendments as 
the just and reasonable replacement rate if the Commission accepts the PJM Complaint 
finding the location of the RTEP Protocol in the OA to be unjust and unreasonable.34

III. Notice and Responsive Pleadings

Notice of the CTOA Amendments and the PJM Transfer Filing was published in 
the Federal Register, 89 Fed. Reg. 53607 (Jun. 27, 2024), with interventions, comments, 
and protests due on or before July 12, 2024.  Notice of the PJM Complaint was published 
in the Federal Register, 89 Fed. Reg. 54450 (Jul. 1, 2024), with interventions and protests 
due on or before July 12, 2024.  On July 3, 2024, the Commission extended the deadline 
for filing interventions and protests to and including July 22, 2024.35  Notices of 
intervention and timely motions to intervene were submitted by the entities described in 
Appendix B.36

Comments on the PJM Filings were submitted by Americans for a Clean Energy 
Grid, Harvard Electricity Law Initiative (Harvard ELI), the Public Utilities Commission 
of Ohio’s Office of the Federal Energy Advocate (Ohio FEA), and Indicated PJM TOs.37  

                                           
30 PJM Filings Transmittal at 4-5; see also PJM TOs Transmittal at 2 (making 

similar statement).

31 PJM TOs Transmittal at 2.

32 PJM Filings Transmittal at 1, n.5.

33 PJM TOs August 15 Answer at 2.

34 PJM Deficiency Letter Response at 9.

35 PJM Interconnection, L.L.C., Notice of Extension of Time (issued Oct. 27, 
2023).

36 The entity abbreviations listed in Appendix B are used throughout this order.

37 Indicated PJM TOs are comprised of American Electric Power Service 
Corporation on behalf of its affiliates, Appalachian Power Company, Indiana Michigan 
Power Company, Kentucky Power Company, Kingsport Power Company, Wheeling 
Power Company, AEP Appalachian Transmission Company, AEP Indiana Michigan 
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Comments on the CTOA Amendments were filed by PJM and Ohio FEA.  Protests to the 
PJM Complaint, PJM Transfer Filing, and the CTOA Amendments were filed by 
Consumer Advocates,38 Joint Protestors,39 LS Power,40 the Organization of PJM States, 
Inc. (OPSI), Public Advocates,41 Clean Energy Buyers Association, Constellation Energy 
Generation, LLC, the Office of the Ohio Consumers’ Counsel, and Theresa Ann Ghiorzi.  
Protests to the CTOA Amendments were filed by Advanced Energy United and Harvard 
ELI.  Answers were filed by PJM TOs, PJM, LS Power, Central Transmission, Harvard 
ELI, Consumer Advocates, Public Advocates, and Joint Protestors. 

On September 9, 2024, Commission staff issued a letter informing PJM that the 
PJM Transfer Filing was deficient and requesting additional information (PJM 
Deficiency Letter).  Also on September 9, 2024, Commission staff issued a letter 

                                           
Transmission Company, AEP Kentucky Transmission Company, and AEP West Virginia 
Transmission Company; The Dayton Power and Light Company d/b/a AES Ohio; 
Dominion Energy Services, Inc. on behalf of Virginia Electric and Power Company d/b/a 
Dominion Energy Virginia; Duke Energy Business Services, LLC for Duke Energy 
Kentucky, Inc.; Duquesne Light Company; East Kentucky Power Cooperative; Exelon 
Corporation on behalf of its affiliates Atlantic City Electric Company, Baltimore Gas and 
Electric Company, Commonwealth Edison Company, Delmarva Power & Light 
Company, PECO Energy Company, and Potomac Electric Power Company; FirstEnergy 
Service Company, as agent for its affiliates Jersey Central Power & Light Company, 
Keystone Appalachian Transmission Company, West Penn Power Company, 
Monongahela Power Company, and The Potomac Edison Company (collectively, the 
FirstEnergy Transmission Companies); PPL Electric Utilities Corporation; Public Service 
Electric and Gas Company; and Rockland Electric Company.

38 Consumer Advocates are comprised of the Maryland Office of People’s 
Counsel, New Jersey Division of Rate Counsel, and the Office of the People’s Counsel 
for the District of Columbia.

39 Joint Protestors are comprised of American Municipal Power, Inc., Blue Ridge 
Power Agency, Delaware Municipal Electric Corporation, Inc., Old Dominion Electric 
Cooperative, the PJM Industrial Customer Coalition, and the Public Power Association of 
New Jersey.

40 LS Power includes: LS Power Development, LLC, Rolling Hills Generating, 
L.L.C., Silver Run Electric, LLC, and Central Transmission, LLC.

41 Public Advocates are comprised of Illinois Citizens Utility Board, Delaware 
Division of the Public Advocate, Office of the People’s Counsel for the District of 
Columbia, Natural Resources Defense Council, Sustainable FERC Project, and Sierra 
Club.
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informing PJM TOs that the CTOA Amendments filing was deficient and requesting 
additional information (PJM TOs Deficiency Letter).  On October 9, 2024, PJM filed a 
response (PJM Deficiency Letter Response) and PJM TOs also filed a response (PJM 
TOs Deficiency Letter Response).

Notice of PJM’s Deficiency Letter Response and PJM TOs Deficiency Letter 
Response was filed in the Federal Register, 89 Fed. Reg. 83472 (Oct. 16, 2024), with 
interventions and protests due on or before October 30, 2024.  OPSI, Joint Protestors, 
Harvard ELI, Public Advocates,42 and Consumer Advocates filed protests to PJM TOs
Deficiency Letter Response.  OPSI, Joint Protestors, Consumer Advocates, and Harvard
ELI also filed protests to the PJM Deficiency Letter Response.  PJM and PJM TOs each 
submitted an answer to protests.

IV. Discussion

A. Procedural Matters

Pursuant to Rule 214 of the Commission’s Rules of Practice and Procedure,        
18 C.F.R. § 385.214 (2024), the notices of intervention and timely, unopposed motions to 
intervene serve to make the entities that filed them parties to the proceedings in which 
they were filed.43

Rule 213(a)(2) of the Commission’s Rules of Practice and Procedure,                  
18 C.F.R. § 385.213(a)(2) (2024), prohibits an answer to a protest or an answer unless 
otherwise ordered by the decisional authority.  We accept the answers filed in this 
proceeding because they have provided information that assisted us in our            
decision-making process.

B. Substantive Matters

As discussed below, we reject the CTOA Amendments and deny the PJM 
Complaint.  In addition, because we find that PJM has not met its burden to demonstrate 
that the location of the RTEP Protocol is unjust and unreasonable or unduly 

                                           
42 Office of the People’s Counsel for the District of Columbia, while signing on to 

Public Advocates Protest, did not sign on to this answer.

43 Entities that filed comments and/or protests but did not file a notice of 
intervention or motion to intervene are not parties to this proceeding.  See 18 C.F.R. 
§ 385.211(a)(2) (2024) (“The filing of a protest does not make the protestant a party to 
the proceeding.  The protestant must intervene under Rule 214 to become a party.”).  
Theresa Ann Ghiorzi filed comments but did not file a motion to intervene.  Although we 
do not grant party status to Theresa Ann Ghiorzi, we address her pleadings in this order.
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discriminatory or preferential, we reject the PJM Transfer Filing, which PJM states is its 
proposed replacement rate.44

As noted above, PJM states that the PJM Complaint is submitted “in connection 
with” the CTOA Amendments and with “the mutual understanding that [it reflects] PJM 
and [PJM TOs’] agreement to the CTOA [A]mendments as a whole, and without 
acceptance of [the CTOA Amendments] . . . PJM does not have the legal authority to 
effectuate the changes proposed.”45  PJM TOs further state that the PJM Complaint is
submitted “for the purpose of implementing the CTOA Amendments.”46  Consistent with 
the intent of the parties that the filings be treated as an integrated package, we find that, 
in the alternative, having rejected the CTOA Amendments on the merits, we dismiss the 
PJM Complaint; and having denied the PJM Complaint on the merits, we dismiss the 
CTOA Amendments.47

1. CTOA Amendments 

We reject the CTOA Amendments on three independent grounds.48  First, we find 
that proposed CTOA sections49 7.9, 4.1.4(a), 6.3.3(ii), 6.3.4(a), and 6.3.5 have not been 

                                           
44 See PJM Filings Transmittal at 1 n.5 (“PJM is separately submitting in a parallel 

filing proposed revisions to the Tariff implementing [the Complaint] pursuant to FPA 
section 205.”); PJM Filings Transmittal at 4 (“PJM requests that the                   
Commission . . . adopt as the just and reasonable replacement rate new Tariff        
Schedules 19, 19-A, and 19-B and several conforming revisions described [in the PJM 
Transfer Filing].”).  

45 PJM Filings Transmittal at 4-5; see also PJM TOs Transmittal at 2 (making 
similar statement).

46 PJM TOs Transmittal at 2.

47 See supra P 13.  Noting the intent of the parties that the filings be treated as an 
integrated package, the Commission takes no position as to whether PJM has the legal 
authority to effectuate the changes proposed in the PJM Complaint or PJM Transfer 
Filing in the absence of the CTOA Amendments or vice versa.

48 PJM TOs state that the CTOA Amendments are a carefully negotiated integrated 
package of reforms that are not severable without upsetting the balance of the 
negotiations and requiring the parties to reevaluate the overall value of the proposed 
amendments.  PJM TOs Transmittal at 50.  Therefore, each ground for rejection serves as 
an independent basis to reject the CTOA Amendments as a whole.

49 PJM TOs refer to these as “sections” in their transmittal.
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shown to be just and reasonable and violate the independence requirements of Order     
No. 2000.50  Second, we find that proposed CTOA sections 4.1.4(b)(ii) and 6.3.4(b)(ii)
have not been shown to be just and reasonable because they include substantive 
transmission planning rules in the CTOA. Third, we find that proposed CTOA        
section 9.16.3 has not been shown to be just and reasonable because it extends         
Mobile-Sierra51 protection to provisions that do not qualify for such protection either as a 
matter of law or through the exercise of the Commission’s discretion.  We do not address 
the merits of the remaining CTOA Amendments.

a. Independence

In Order No. 2000, the Commission established four minimum characteristics for 
an RTO, the first of which is “independence from market participants.”52  In applying that 
principle, the Commission required each RTO to have “a decision making process that is 
independent of control by any market participant or class of participants.”53  As the 
Commission explained, “the principle of independence is the bedrock upon which the 
ISO must be built.”54  The Commission found that independence is critical to an RTO’s 
non-discriminatory operation of the electric grid and reaffirmed that “[a]n RTO needs to 
be independent both in reality and perception.”55

As discussed below, we find that proposed CTOA sections 7.9, 4.1.4(a), 6.3.3(ii), 
6.3.4(a), and 6.3.5 have not been shown to be just and reasonable because they violate the 
independence requirements of Order No. 2000.  

                                           
50 Reg’l Transmission Orgs., Order No. 2000, FERC Stats. & Regs. ¶ 31,089

(1999) (cross-referenced at 89 FERC ¶ 61,285), order on reh’g, Order No. 2000-A,
FERC Stats. & Regs. ¶ 31,092 (2000) (cross-referenced at 90 FERC ¶ 61,201), aff’d sub 
nom. Pub. Util. Dist. No. 1 of Snohomish Cty. v. FERC, 272 F.3d 607 (D.C. Cir. 2001).

51 See NRG Power Mktg., LLC v. Me. Pub. Utils. Comm’n, 558 U.S. 165 (2010); 
Morgan Stanley Cap. Grp. Inc. v. Pub. Util. Dist. No. 1, 554 U.S. 527 (2008); United Gas 
Pipeline Co. v. Mobile Gas Serv. Corp., 350 U.S. 332 (1956); FPC v. Sierra Pac. Power 
Co., 350 U.S. 348 (1956).

52 Order No. 2000, FERC Stats. & Regs. ¶ 31,089 at 31,073.

53 18 C.F.R. § 35.34(j)(1)(ii) (2024); see Order No. 2000, FERC Stats & Regs. 
¶ 31,089 at 31,061; PJM Interconnection, L.L.C., 96 FERC ¶ 61,061 (2001).

54 Order No. 2000, FERC Stats & Regs. ¶ 31,089 at 31,061.

55 Id.
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i. PJM TOs’ Filing

(a) Filings Contravening CTOA

PJM TOs state that certain proposed CTOA Amendments are designed to clarify 
and protect the transfer of responsibilities and commitments of PJM and PJM TOs.56  
PJM TOs state that one such provision is section 7.9, which prohibits PJM TOs and PJM 
from making independent FPA section 205 filings that contravene the CTOA.57  PJM 
TOs explain that section 7.9 also requires that any dispute between PJM TOs and PJM as 
to whether an FPA section 205 filing would contravene the CTOA must be resolved by a 
dispute resolution mechanism included under a new Attachment B, section B to the 
CTOA.58 Under proposed Attachment B, such disputes are referred to a neutral party to 
make a binding decision upon the parties; however, PJM TOs state that the Commission 
is not bound by the neutral party’s decision if a complaint is filed pursuant to FPA   
section 206.  PJM TOs state that proposed section 7.9 reinforces the contractual 
obligations of PJM TOs and PJM and protects them against demands by third parties to 
make FPA section 205 filings proposing changes that PJM TOs or PJM, respectively, 
have determined contravene the CTOA.  

PJM TOs assert that neither proposed section 7.9 nor Attachment B affects PJM’s 
ability to continue to independently exercise its own judgment to interpret the terms of 
the CTOA.59  PJM TOs state that, regardless of which party prevails on an issue of 
whether an FPA section 205 filing would contravene the CTOA, the party that did not 

                                           
56 PJM TOs Transmittal at 20-21.

57 Proposed section 7.9 of the CTOA reads: “Neither the Parties nor PJM shall 
make any filing under Section 205 of the [FPA] that contravenes Articles 2, 4, 5, 6, 7 or 
Attachment B of the Agreement or seeks to modify the terms of said Articles, unless PJM 
consents to such filing by the Parties or the Parties, acting through a vote pursuant to 
Section 8.5.1, consent to such filing by PJM.  If either PJM or the Parties seek to revise or 
modify the PJM Tariff, including the [RTEP] Protocol, under [FPA] Section 205, and 
PJM or a Party believes that such revisions or modifications contravene any part of 
Articles 2, 4, 5, 6 or 7 or Attachment B of the Agreement, PJM and such Party or Parties 
shall follow the dispute resolution procedures set forth in Section 9.19.”  PJM, Rate 
Schedules, Article 7, TOA-42 Article 7 – Changes to Rate Design and Tariff Terms 
(1.0.0), § 7.9 (Filings Contravening the Agreement).

58 PJM TOs Transmittal at 37-38.

59 Id. at 38.
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prevail always has the option of seeking a Commission resolution of the dispute pursuant 
to FPA section 206.

(b) RTEP Planning Provisions

PJM TOs state that several CTOA Amendments modify the transfer to PJM of the 
responsibility to prepare the RTEP.60  Specifically, proposed sections 4.1.4(a), 6.3.3(ii), 
and 6.3.4(a) (RTEP Planning Provisions) specify the manner in which PJM must prepare 
the RTEP and how PJM may develop and file changes to the RTEP Protocol.  PJM TOs 
explain that, under existing CTOA section 4.1.4, PJM prepares the RTEP “in accordance 
with the Operating Agreement.”  Under proposed CTOA sections 4.1.4(a) and 6.3.4(a), 
PJM is required to prepare the RTEP to “provide for the expansion and enhancement of 
the Parties’ Transmission Facilities to address one or more of the following planning 
criteria:  (i) the [RTEP] Protocol . . . (ii) PJM Tariff, Attachment M-3, and (iii) [the 
CTOA].”  Proposed CTOA section 6.3.3(ii) requires PJM to develop and file changes to 
the RTEP Protocol consistent with the CTOA, among other things.

(c) RTO Status Provisions

PJM TOs propose to amend section 6.3.5 to provide that PJM must “[m]aintain its 
status as an RTO, consistent with its obligations under this Agreement.”  PJM TOs state 
that this amendment recognizes that, notwithstanding PJM’s responsibility to maintain its 
status as an RTO, it nonetheless is concurrently responsible to maintain the safe and 
reliable operation of the PJM Region, under section 6.3.1.61  PJM TOs explain that this 
change ensures that there would be no break in service or reliability while PJM and/or 
PJM TOs address any changes to PJM’s governing documents necessary for PJM to 
continue to qualify as an RTO if the Commission changes its RTO regulations.  PJM TOs 
assert that this amendment recognizes that PJM is responsible for maintaining its 
essential functions transferred to it under the CTOA and avoids any doubt as to PJM’s 
authority to continue to perform its functions until it comes into compliance with any new 
regulations.62

                                           
60 Id. at 19-20.

61 PJM TOs Transmittal at 24.

62 Id. at 40-41.
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ii. Responsive Pleadings

(a) Filings Contravening CTOA

Protestors argue that proposed section 7.9 and proposed section 9.19 and 
Attachment B are contrary to the filing’s stated goal of providing PJM with independent 
filing rights and the ability to receive a timely decision and do not comply with the 
Commission’s RTO independence requirement.63  

Protestors argue that proposed section 7.9 limits PJM independence by effectively 
providing PJM TOs with veto power over PJM FPA section 205 filings, or with the 
ability to influence what filings PJM will make.64  LS Power states that proposed section 
7.9 could prohibit PJM from submitting Members Committee-approved amendments to 
the OA, which would interfere with the Members Committee’s ability to exercise its right 
to amend the OA under FPA section 205.65  Protestors assert that, even when PJM TOs
cannot block a filing that allegedly contravenes the CTOA, they will be able to delay the 
filing by forcing PJM to go through the proposed dispute resolution process.66

Protestors argue that proposed section 7.9 would prejudice non-PJM TO 
stakeholders and provide PJM TOs with unique opportunities to influence decision 
making to the exclusion of other market participants.67  LS Power argues that, under the 
proposed CTOA Amendments, if a PJM TO alleges a conflict between a proposed 
transmission planning rule and the CTOA, PJM would be obligated to submit the matter 

                                           
63 Joint Protestors Protest at 29-32; Consumer Advocates PJM TOs Filing Protest 

at 16; CEBA Protest at 6-7.  As noted above, proposed section 7.9 prohibits PJM and 
PJM TOs from making any FPA section 205 filing that contravenes certain Articles and 
Attachment B of the CTOA, and proposed section 9.19 and Attachment B require and 
describe the dispute resolution process that applies when PJM and PJM TOs disagree on 
whether any filing contravenes the CTOA.

64 United Protest at 7; Consumer Advocates PJM TOs Filing Protest at 16-17; 
Consumer Advocates PJM Filings Protest at 12; Joint Protestors Protest at 29-31; CEBA 
Protest at 6-9.

65 LS Power PJM TOs Filing Protest at 28.

66 Joint Protestors Protest at 29; Consumer Advocates PJM TOs Filing Protest       
at 16-17.

67 United Protest at 8; Consumer Advocates PJM Filings Protest at 13; Consumer 
Advocates PJM TOs Filing Protest at 3-4, 15-17; Harvard ELI Protest at 40; LS Power 
PJM Filings Protest at 16.
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to dispute resolution under the CTOA, and the final filing decision would be made by an 
arbiter, not the Commission, which conflicts with the Commission’s findings in 
Duquesne v. PJM.68  LS Power also asserts that proposed CTOA section 7.9 is broadly 
written and appears to prohibit PJM, under the described circumstances, from making any 
FPA section 205 filing to the Tariff or any other agreement, including the OA.69  Harvard 
ELI asserts that PJM has previously opposed similar restrictions on its FPA section 205 
filing authority as impractical, unworkable, and a barrier to its independence.70  Harvard 
ELI also argues that the Commission has previously rejected proposed restrictions on 
RTO filing authority for the same reasons.71  Harvard ELI contends that proposed   
section 7.9 invites abuse by empowering PJM TOs to protest any potential PJM FPA 
section 205 filing on the belief that it contravenes the CTOA, put pressure on PJM, and 
invoke the dispute resolution procedures, all while using the confidentiality provisions to 
keep the Commission wholly unaware of whether or how any settlement agreements 
affect PJM’s administration of the Tariff and OA.72

In their response to protests, PJM TOs argue that proposed section 7.9 enforces the 
basic principle that a contractual party should not violate its contract.73  PJM TOs defend 
their proposal by arguing that the proposed dispute resolution process is virtually 
identical to the one approved in the Atlantic City Settlement Order.74  PJM TOs contend 
that the provision is consistent with the Commission’s policy favoring settlements and 
with procedural regulations requiring complaining parties to describe alternate means for 
resolving disputes.75

                                           
68 LS Power PJM Filings Protest at 16 (citing Duquesne Light Co. v. PJM

Interconnection, L.L.C., 176 FERC ¶ 61,052, at PP 26-27 (2021) (Duquesne v. PJM)).

69 Id. at 29.

70 Harvard ELI Protest at 41-42.

71 Id. at 42-43 (citing Midwest Indep. Transmission Sys. Operator, 103 FERC 
¶ 61,169, at P 41 (2003); Midwest Indep. Sys. Operator, 84 FERC ¶ 61,231, at 62,151 
(1998); Avista Corp., 100 FERC ¶ 61,274, at PP 42, 47 (2002)).

72 Id. at 43-44.

73 PJM TOs August 15 Answer at 24.

74 PJM TOs September 16 Answer at 6-7.

75 Id. at 7 (citing 18 C.F.R. § 385.206(B)(9) (2024)).

Document Accession #: 20241206-3052      Filed Date: 12/06/2024



Docket Nos. ER24-2336-000, et al. - 16 -

In response to protests, PJM argues that proposed section 7.9 does not give PJM 
TOs the ability to block changes proposed by PJM because, even if PJM does not prevail 
in the dispute resolution process, PJM could still file proposed revisions to the RTEP
Protocol under FPA section 206; furthermore, Attachment B is clear that the neutral 
party’s decision will not limit the Commission’s ability to decide whether a proposal 
contravenes the CTOA.76  PJM further contends that proposed section 7.9 applies only 
when there is a nexus with Articles 2, 4, 5, 6, or 7 or Attachment B, and that absent this 
nexus, section 9.2(b) of the Tariff prevents PJM TOs from vetoing or delaying PJM’s 
FPA section 205 filings to amend the Tariff.77  PJM states that section 7.9 is important to 
prevent the Members Committee from forcing PJM to submit FPA section 205 filings
that PJM believes violates the contractual rights and commitments under the CTOA.  
PJM states that, absent this kind of extraordinary circumstance that takes direct aim at the 
contractual rights and commitments under the CTOA, section 7.9 has no practical impact 
on PJM’s ability to amend the RTEP Protocol.78

PJM TOs Deficiency Letter asked PJM TOs to explain whether proposed      
section 7.9 would inhibit PJM’s right to make FPA section 205 filings regarding the OA
or the entirety of the Tariff.  In response, PJM TOs state that proposed section 7.9 applies 
only to disputes arising under the listed provisions of the CTOA and does not inhibit 
PJM’s rights to make a valid FPA section 205 filing consistent with the CTOA.79  PJM 
TOs state that, because the PJM TOs have voluntarily ceded certain rights to PJM and 
agreed to undertake certain obligations, the parties have also voluntarily agreed to a 
procedure designed to resolve any disputes that may arise as to what rights have or have 
not been ceded.80  PJM TOs state that proposed section 7.9 would not have any effect on 
a proposed FPA section 205 filing of PJM to change the OA or the entirety of the Tariff, 
so long as the proposed filing is not determined by the neutral party to contravene 
Articles 2, 4, 5, 6, 7, or Attachment B in the CTOA (Protected Provisions), which set 
forth the negotiated rights and commitments of PJM TOs and PJM, or seek to modify the 
terms of those provisions.  PJM TOs further state that, even if a neutral party determines 
that a proposed filing would violate the Protected Provisions, PJM can still present the 
issue to the Commission under FPA section 206.

                                           
76 PJM August 16 Answer at 30.

77 PJM September 26 Answer at 7-8.

78 Id. at 10.

79 PJM TOs Deficiency Letter Response at 14-15.

80 Id. at 13.
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In their protest to PJM TOs Deficiency Letter Response, Consumer Advocates 
argue that PJM TOs’ influence over PJM’s FPA section 205 filing rights would include 
not only restrictions on filings that contravene the CTOA, but any filing that would 
simply modify one of the Protected Provisions.81  Consumer Advocates, Public 
Advocates, and Joint Protestors raise concerns about the expansive scope of section 7.9. 
Consumer Advocates state that the scope of the Protected Provisions over which PJM 
TOs claim the ability to restrict PJM’s FPA section 205 filings is expansive because the 
CTOA is being made into a foundational planning document and many of the Protected 
Provisions define or limit the rights of parties other than PJM and PJM TOs with respect 
to transmission planning.82  Public Advocates similarly argue that proposed section 7.9 
applies to a broad swath of vaguely worded terms that could allow a single PJM TO to 
influence a vast array of PJM activities.83 Joint Protestors argue that section 7.9 
addresses important PJM-administered functions, such as PJM’s operation of 
transmission facilities and transmission system planning.84 Consumer Advocates further
point out that, on one hand, PJM argues that its independence is compromised if it is 
forced to make an FPA section 206 filing to amend the RTEP Protocol, but on the other 
hand, PJM TOs assert that it is just and reasonable if PJM TOs have the ability to block a 
PJM filing and likewise force PJM to make an FPA section 206 filing as recourse.85

In response to protests of PJM TOs Deficiency Letter Response, PJM TOs 
reiterate their arguments that proposed section 7.9 does not allow PJM TOs to block or 
indefinitely delay PJM from making an FPA section 205 filing.86

(b) RTEP Planning Provisions

Protestors raise concerns about the proposed RTEP Planning Provisions that 
require PJM to prepare the RTEP or amend the RTEP Protocol in accordance with the 
CTOA.  Protestors argue that, by making the RTEP and RTEP Protocol subject to the 
CTOA, PJM TOs could use their filing rights over the CTOA to develop provisions 

                                           
81 Consumer Advocates Protest to PJM TOs Deficiency Letter Response at 7.

82 Id. at 8.

83 Public Advocates Protest to PJM TOs Deficiency Letter Response at 12.

84 Joint Protestors Protest to PJM TOs Deficiency Letter Response at 7.

85 Id. at 6.

86 PJM TOs Deficiency Letter Response Answer at 7-9.
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setting out transmission planning criteria.87  They argue that this runs counter to the 
stated goal of giving PJM exclusive filing rights over the RTEP Protocol and violates 
Order No. 2000’s independence and transmission planning requirements.  

Protestors assert that the proposed RTEP Planning Provisions make the CTOA a 
transmission planning document, giving PJM TOs greater control over transmission 
planning and the ability to bypass Tariff processes and violating PJM’s independence.88  
Harvard ELI argues that the RTEP Planning Provisions allow PJM TOs to impose their 
own constraints or objectives on PJM’s regional transmission planning by requiring that 
PJM’s transmission planning criteria, objectives, and rules be consistent with the CTOA, 
which PJM TOs lack authority to do.89  Consumer Advocates state that the proposed 
revisions would elevate PJM TOs above other market participants who are not parties to 
the CTOA, but no single stakeholder group should have this much influence over PJM’s 
transmission planning processes, especially the PJM TOs given their financial interest in 
the transmission planning process.90  Consumer Advocates argue that these provisions 
add transmission planning criteria to the CTOA, and neither PJM nor PJM TOs have 
explained the role of these criteria with respect to future RTEP filings.91 Harvard ELI 
asserts that these provisions are inconsistent with PJM TOs’ position that the CTOA 
Amendments give PJM exclusive filing rights over the RTEP Protocol that will be 
housed exclusively in the Tariff.92  

In response to protests, PJM TOs dispute assertions that they are able to 
unilaterally amend the CTOA to constrain PJM’s transmission planning rights, arguing 
that PJM and PJM TOs must both agree prior to amending the CTOA, and that the CTOA 
Amendments are designed to expand, not restrict, PJM’s independence.93

                                           
87 Consumer Advocates PJM Filings Protest at 13-14; CEBA Protest at 6-9; 

Harvard ELI Protest at 25-30.

88 Consumer Advocates PJM Filings Protest at 14; CEBA Protest at 6-9; Harvard 
ELI Protest at 26-27.

89 Harvard ELI Protest at 25-30.

90 Consumer Advocates PJM TOs Filing Protest at 13-14.

91 Consumer Advocates PJM Filings Protest at 14.

92 Harvard ELI Protest at 27 n.84.

93 PJM TOs August 15 Answer at 42-43.
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(c) RTO Status Provision

Protestors also assert that proposed section 6.3.5, which requires PJM to maintain 
its status as an RTO “consistent with its obligations under [the CTOA],” violates the 
Commission’s independence requirement by requiring PJM to follow the CTOA over 
Commission regulations.94  Joint Protestors argue that this provision is at least ambiguous 
and creates uncertainty in a situation where the CTOA and Commission regulations 
conflict.95 Harvard ELI argues that this provision provides PJM TOs with undue control 
over PJM’s future because PJM TOs wrote and filed the CTOA Amendments.96  
Consumer Advocates argue that the language in proposed sections 6.3.5 and 3.5 could 
together be read to bind PJM to its obligations in the CTOA regardless of its status as an 
RTO.97  

PJM TOs respond that this amendment assures that, if the Commission changes 
the requirements to be an RTO, PJM shall continue to have authority under the CTOA to 
perform its responsibilities, avoiding all possibility of a break in transmission services or 
emergency filings (which is not the case under the existing CTOA).98

iii. Commission Determination

As discussed below, we reject the CTOA Amendments because we find that 
certain CTOA Amendments, contravene Order No. 2000’s requirement that RTOs be 
independent of control by any market participant or class of participants in both reality 
and perception.99

Specifically, we find that proposed Article 7,100 section 7.9, violates the 
independence principles of Order No. 2000. Proposed section 7.9 provides a mechanism 
for PJM TOs to restrict PJM’s FPA section 205 filing rights by providing PJM TOs with 

                                           
94 OPSI Protest at 23; Harvard ELI Protest at 39.

95 Joint Protestors Protest at 50-51.

96 Harvard ELI Protest at 39.

97 Consumer Advocates PJM TOs Filing Protest at 24.

98 PJM TOs August 15 Answer at 27-28.

99 See Order No. 2000, FERC Stats & Regs. ¶ 31,089 at 31,061.

100 PJM, Rate Schedules, ARTICLE 7, TOA-42 Article 7 – Changes to Rate 
Design and Tariff Terms (1.0.0), § 7.9.
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an exclusive opportunity to affect what FPA section 205 filings PJM submits.  As noted 
above, the Commission’s independence principle requires that each RTO have “a 
decision making process that is independent of control by any market participant or class 
of participants.”101  Proposed section 7.9 does not comport with this requirement.

The Commission has previously rejected provisions that would have provided 
transmission owners with exclusive influence or control over RTO FPA section 205 
filings, finding that such provisions run counter to RTO independence.  In the order on
Midcontinent Independent System Operator, Inc.’s (MISO’s) Order No. 2000 compliance
filing, the Commission concluded that transmission owners could not have a veto over 
MISO’s filings that affect pricing, and subsequently rejected a condition “that [MISO]
not make any filings which ‘adversely impact’ the revenues to be received by the 
TOs.”102  In the Commission’s order conditionally authorizing the establishment of 
MISO, the Commission also rejected, as contrary to ISO independence, a provision that 
would have allowed the ISO Board to be unseated if it “enacts Bylaws contrary to the 
ISO Agreement” because such a provision would give “the Owners’ Committee control 
over all changes to the ISO Bylaws.”103  The Commission explained that “the ISO 
Bylaws will be part of a rate schedule on file, and any changes to the Bylaws will require 
a Section 205 filing.  Any ISO Member or other interested party may intervene in the 
Section 205 proceeding to raise concerns.”104  While proposed section 7.9 does not 
establish an explicit veto privilege for PJM TOs, it does provide PJM TOs with
inappropriate influence or control over PJM’s FPA section 205 filings by providing PJM 
TOs with the ability to delay and potentially influence PJM FPA section 205 filings 
before they are submitted to the Commission.  

Furthermore, we note that section 7.9 has far-reaching effects on PJM’s FPA 
section 205 rights.  Proposed section 7.9 would restrict PJM’s ability to submit “any 
filing under Section 205”—including changes to the PJM Tariff, OA, Reliability 
Assurance Agreement Among Load Serving Entities in the PJM Region, or any 
document containing PJM’s rates and charges, or rules and regulations affecting or 
pertaining to such rates and charges.  While the basis of a dispute may be limited to 
disagreements over contractual obligations, the language of proposed section 7.9 would 
allow PJM TOs to dispute any FPA section 205 filing, not just a filing related to 
                                           

101 Order No. 2000, FERC Stats & Regs. ¶ 31,089 at ¶ 31,061 (codified at            
18 C.F.R. § 35.34(j)(1)(ii)); see also PJM Interconnection, L.L.C., 96 FERC ¶ 61,061.

102 Midwest Indep. Sys. Operator, Inc., 97 FERC ¶ 61,326, at 62,205 (2001), order 
on reh’g, Midwest Indep. Sys. Operator, Inc., 103 FERC ¶ 61,169, at P 41.

103 Midwest Indep. Sys. Operator, Inc., 84 FERC at 62,151.

104 Id.
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transmission planning, as long as PJM TOs contend that the FPA section 205 filing could 
contravene Articles 2, 4, 5, 6, 7, of Attachment B of the CTOA.  We find that this is an 
overly broad encroachment on PJM’s FPA section 205 filing rights because the breadth 
of proposed section 7.9 would allow PJM TOs to potentially affect filings wholly 
unrelated to the purposes and objectives of the CTOA which concern filing rights related 
to PJM TOs’ rates and transmission planning along with division of responsibilities for 
the operation of transmission facilities.105  

Additionally, we find that RTEP Planning Provisions, which require the RTEP to 
be planned in accordance with the CTOA, and section 6.3.5, which requires PJM to 
maintain its status as an RTO “consistent with its obligations to the CTOA,” do not 
comport with the requirement that RTOs be independent in both reality and perception.  
We agree with OPSI and Harvard ELI that this provision is not just and reasonable 
because it would elevate PJM’s obligations to the CTOA above Commission rules and 
regulations.106  We are concerned that these provisions violate the Commission’s 
independence requirement by providing a single stakeholder group, specifically, the PJM 
TOs, with undue influence over transmission planning and expansion, and thereby 
reducing PJM’s independent governance.  In Order No. 2000, beyond requiring 
independence, the Commission required that an RTO should “have ultimate 
responsibility for both transmission planning and expansion within its region.”107  The 
Commission also reaffirmed that “independent governance of the RTO is a necessary 
condition for nondiscriminatory and efficient transmission planning and expansion” and 
explained that “such expansion may not be achieved if an RTO operates under a faulty 
governance system (e.g., a governance system that allows market participants to block 
expansions that will harm their commercial interests).”108  While PJM TOs could not 
unilaterally (i.e., without PJM’s consent) amend the CTOA to include new transmission 
planning constraints or new substantive provisions that PJM must follow over 
Commission regulations, such that they encumber PJM’s ability to maintain its status as 
an RTO, these provisions may provide a unique and exclusive opportunity in reality or in 
perception to unduly influence how PJM operates.  We find that it is inappropriate for 
PJM TOs to have a process for making potentially binding challenges to PJM’s FPA 
section 205 filings that have not yet been filed with the Commission.  

                                           
105 See PJM, Rate Schedules, Article 2, TOA-42 Article 2 -Purposes and 

Objectives of This Agreement (0.0.0).

106 OPSI Protest at 22-23; Harvard ELI Protest at 39.

107 Order No. 2000, FERC Stats. & Regs. ¶ 31,089 at 31,164.

108 Id. at 31,165.
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We also find that section 6.3.5 is impermissibly vague.109  While PJM TOs assert 
that this provision is intended only to ensure that PJM continues to maintain the safe and 
reliable operation of the system in the event that the Commission changes the rules or   
de-certifies PJM as an RTO,110 the filed language of the CTOA is not specific to this 
particular responsibility under the agreement and therefore does not “provide a sufficient 
degree of specificity and clarity regarding the circumstances in which [it] appl[ies].”111  
Instead, the CTOA language states broadly that PJM must maintain its RTO status, 
“consistent with its obligations under this Agreement,”112 without defining which 
obligations.  The proposed language does not align with the stated justification and 
instead could refer to any obligation currently in the CTOA or that might be added in the 
future, which could change the meaning.  As such, the proposed language does not make 
clear how this provision could be applied, specifically, when PJM would be in violation 
of this provision.

b. Local Projects

Several CTOA Amendments relate to the intersection of PJM’s regional 
transmission planning process with the local transmission planning conducted by 
individual PJM TOs.  As relevant here, RTEP Projects are PJM-planned projects that are 
required for compliance with certain PJM criteria pertaining to reliability, operational 
performance, or economic efficiency pursuant to a determination by PJM.113  RTEP 

                                           
109 FPA sections 205(c) and (d), and Commission regulations, provide the 

Commission with authority to prescribe the rules and regulations regarding the tariffs and 
rate schedules filed by public utilities and require such tariffs to “stat[e] plainly” and 
“clearly and specifically specify[]” all rates and charges and terms and conditions of 
service.  16 U.S.C. § 824d (d); 18 C.F.R. § 35.1(a) (2024). The Commission has 
previously rejected tariff provisions when it concludes that they are too vague and do not 
appropriately define the meaning of the provision.  See, e.g., Cal. Indep. Sys. Operator 
Corp., 123 FERC ¶ 61,283, at P 79 (2008); see also Cal. Indep. Sys. Operator Corp.,   
108 FERC ¶ 61,022, at P 45 (2004) (finding a tariff revision to be vague and requesting 
further definition of the proposal).

110 PJM TOs Transmittal at 24.

111 See PJM Interconnection, L.L.C., 162 FERC ¶ 61,086, at P 88 (2018).

112 PJM, Rate Schedules, Article 6, TOA TOA-42 Article 6 – PJM’s Rights and 
Commitments (1.0.0), § 6.3.5.

113 RTEP Projects are comprised of “Regional RTEP Projects” (those rated at or 
above 230 kV) and “Subregional RTEP Projects” (those rated below 230 kV).  PJM, 
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Projects are approved by the PJM Board for inclusion in the RTEP for purposes of cost 
allocation.  Another category of projects is Attachment M-3 Projects, which are not 
required for compliance with the above-referenced criteria, but rather are planned by PJM 
TOs to meet local reliability or economic criteria based on their own respective 
transmission systems.  Within the category of Attachment M-3 Projects, Supplemental 
Projects are “transmission expansions or enhancements” that are not required for 
compliance with the above-referenced PJM criteria.114

Attachment M-3 of the Tariff contains the local transmission planning process and 
has been accepted by the Commission as just and reasonable and compliant with Order 
No. 890.115 Under the Attachment M-3 process, the Subregional RTEP Committees are 
responsible for reviewing any Attachment M-3 Projects, which includes scheduling and 
facilitating an Assumptions and Methodology meeting, a System Needs meeting, and a 
Potential Solutions meeting.  During these meetings, PJM stakeholders review and 
comment on the criteria, assumptions, and models that PJM TOs will use, any criteria 
violations and resulting system needs that may drive the need for an Attachment M-3 
Project, and potential solutions for identified criteria violations and any additional 
alternatives.  Subsequently, PJM TOs are required to submit to PJM their          
Attachment M-3 Projects for inclusion in the Local Plan,116 and stakeholders will have an 
opportunity to comment on the Local Plan before it is integrated into the RTEP.117  Prior 
to integrating a Supplemental Project into the RTEP, PJM conducts only a “do no harm” 

                                           
Intra-PJM Tariffs, OA, Definitions Q-R (17.0.1); PJM, Intra- PJM Tariffs, OA, 
Definitions, S-T (27.0.0).

114 A Supplemental Project is a “transmission expansion or enhancement that is 
not required for compliance with the following PJM criteria: system reliability, 
operational performance or economic criteria, pursuant to a determination by PJM, and is 
not a state public policy project.”  PJM, Intra-PJM Tariffs, OA, Definitions S-T (27.0.0).

115 Monongahela Power Co., 162 FERC ¶ 61,129, order on reh’g, 164 FERC 
¶ 61,217 (2018). 

116 The Local Plan “shall include Supplemental Projects as identified by the 
Transmission Owners within their zone and Subregional RTEP projects developed to 
comply with all applicable reliability criteria, including Transmission Owners’ planning 
criteria or based on market efficiency analysis and in consideration of Public Policy 
Requirements.”  PJM, Intra-PJM Tariffs, Operating Agreement, § 1, Definitions I-L 
(20.0.0).

117 PJM, Intra-PJM Tariffs, OATT attach. M-3 (1.0.0) § (c)(1)-(5).
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test to ensure that local transmission facilities do not adversely impact the reliability of 
the transmission system.118

i. PJM TOs Filing

PJM TOs state that the CTOA Amendments include several provisions that 
facilitate the PJM planning process by supporting communications and coordination.  
PJM TOs state that proposed sections 4.1.4(b)(ii) and 6.3.4(b)(ii) (Overlap Provisions)
codify existing processes to coordinate any potential overlap between an RTEP Project 
and a transmission-owner-planned project.119  PJM TOs explain that an overlap occurs 
when a transmission project that PJM has identified in the RTEP process has the potential 
to resolve a local need identified by a PJM TO.120

The Overlap Provisions address situations where a PJM TO has identified a local 
transmission project that would overlap with a regional transmission project identified by 
PJM in the RTEP that would more efficiently or cost-effectively address the need for the 
local transmission project identified by the PJM TO.121  In such a situation, the Overlap 
Provisions require the PJM TO and PJM to consult to determine if the need for the local 
transmission project would be addressed by the regional transmission project; but, if the 
PJM TO determines that the regional project will not address the need, then the PJM TO

                                           
118 PJM Interconnection, L.L.C., PJM Manual 14B:  PJM Regional Transmission 

Planning Process, § 1.1 (July 2023), 
https://www.pjm.com/directory/manuals/m14b/index.html#Sections/11%20Planning%20
Process%20Work%20Flow.html. 

119 PJM TOs Filing at 22.  

120 Id. at 22 n.82.

121 PJM, Rate Schedules Article 4, TOA-42 Article 4 – Parties Commitments 
(1.0.0), § 4.1.4(b)(ii); PJM, Rate Schedules, Article 6, TOA-42 Article 6 -PJM Rights and 
Commitments (1.0.0), § 6.3.4(b)(ii) (“Where Transmission Facilities planned by a Party 
may overlap with Transmission Facilities proposed to be included in the Regional 
Transmission Expansion Plan such that the Transmission Facilities proposed to be 
included in the Regional Transmission Expansion Plan would more efficiently or cost 
effectively address the need for which the Party’s Transmission Facilities are planned, 
PJM shall consult with the Party to determine if the need for which the Party’s 
Transmission Facilities are planned will be addressed.  If the Party determines that such 
need will not be addressed and that it must continue to plan the Party’s Transmission 
Facilities, it shall document to PJM and the relevant PJM transmission planning 
committee the rationale supporting its determination.”).
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may continue to plan its local transmission project.  The PJM TO must document to PJM 
and the relevant PJM transmission planning committee its rationale.

PJM TOs explain that the Overlap Provisions are intended to ensure adequate
coordination when PJM identifies that a RTEP Project may also address a local need.122

PJM TOs argue that the Overlap Provisions do not impair PJM’s ability to proceed with 
an RTEP Project.  PJM TOs argue that this coordination process would efficiently ensure 
that a PJM TO has sufficient information to determine whether a proposed project is 
necessary.  PJM TOs state that these proposed revisions do not replace existing processes 
under Attachment M-3 or PJM Manual 14B123 or other PJM processes and do not 
preclude PJM from implementing further PJM Manual procedures; rather the proposed 
revisions will facilitate a coordinated transmission planning process as the RTEP 
Protocol and other Tariff provisions change over time.  

ii. Responsive Pleadings

Protestors argue that it is not appropriate to include substantive transmission 
planning rules in the CTOA because these provisions impact PJM’s regional transmission 
planning and so should be subject to stakeholder and Commission review.124  Harvard 
ELI further argues that the Commission has previously rejected proposals to include 
substantive transmission planning provisions in transmission owner agreements because 
such provisions are more appropriately included in a single place in the tariff that is 
subject to stakeholder participation; that the need for coordination between PJM and PJM 
TOs does not support inclusion of these provisions in the CTOA; and that these 
provisions give PJM TOs undue control over transmission planning rules because PJM 
TOs hold filing rights over the CTOA.125  OPSI likewise argues that these provisions 
establish substantive transmission planning procedures that address the interaction of 
local and regional transmission planning.126

                                           
122 PJM TOs Filing at 36.

123 PJM Manual 14B establishes the business practices associated with the RTEP 
Protocol.  See PJM, PJM Manual 14B: PJM Region Transmission Process (Rev. 56), 
(June 27, 2024), https://www.pjm.com/-/media/documents/manuals/m14b.ashx (PJM 
Manual 14B).

124 Harvard ELI Protest at 16-17; LS Power PJM TOs Filing Protest at 36-37.

125 Harvard ELI Protest at 17-19.

126 OPSI Protest at 25-30; OPSI Deficiency Letter Response Protest at 5-6.
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iii. Commission Determination 

We reject the Overlap Provisions because we find that it is not just and reasonable 
to include substantive transmission planning procedures in the CTOA.  The Commission 
has previously distinguished provisions that “affect only (or predominantly) the rights 
and responsibilities” of the RTO and transmission owners, which may appropriately be 
included in transmission owner agreements, and substantive interconnection and 
transmission procedures that are more appropriately housed in other governing 
documents.127 We find that the Overlap Provisions do not predominately affect PJM 
TOs’ rights and responsibilities; rather they set out substantive transmission planning
procedures related to the interaction between RTEP Projects and individually planned 
PJM TO projects, including when and how PJM and PJM TOs must consult regarding
whether regional transmission solutions could more efficiently or cost-effectively address 
local transmission needs.  

Because the Overlap Provisions address a substantive aspect of transmission
planning in the PJM region and affect PJM’s regional transmission planning process, they
should not be included in the CTOA.  First, we find that it is “unnecessary and potentially 
confusing” to include substantive local transmission planning procedures in the CTOA, 
rather than having them “spelled out only in one place”—specifically,               
Attachment M-3.128  Second, we also find that, because the Overlap Provisions affect all 
market participants and not just signatories to the CTOA, these provisions should not be 
included in the CTOA. The CTOA is intended to contain those provisions that affect the 
rights and responsibilities of transmission owners and RTOs.  While the Overlap 
Provisions relate to PJM TOs’ right to plan for local transmission needs, this right is 
already clearly established in other provisions of the CTOA. In addition, unlike these
other provisions of the CTOA that establish PJM TOs’ right to plan for local transmission 
needs, the Overlap Provisions instead predominantly affect the substantive local 

                                           
127 ISO New England Inc., 106 FERC ¶ 61,280, at P 213 (2004) (finding that 

certain planning guidelines “do[] not belong in the TOA, given the effect that the 
provisions . . . may have on market participants as a whole”); see also PJM 
Interconnection, L.L.C., 114 FERC ¶ 61,283, at P 11 (2006) (CTOA Consolidation 
Order) (rejecting arguments that provisions addressing an interconnection customer’s 
option to build may be included in the CTOA because they are intended to clarify the 
transmission owner’s rights).

128 Cf. CTOA Consolidation Order, 114 FERC ¶ 61,283 at P 11. Attachment M-3
deals with the process for planning local projects under Order No. 890; the PJM TOs 
have exclusive filing rights with respect to Attachment M-3 of the PJM Tariff.  See 
Monongahela Power Co., 164 FERC ¶ 61,217 (establishing Attachment M-3 for local 
planning).  
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transmission planning process, particularly in relation to how it might interact with PJM’s 
regional transmission planning process. Although we recognize that the filing rights for
Attachment M-3 are held by the PJM TOs, we find that it is not just and reasonable for 
the Overlap Provisions to be maintained in the CTOA. We also note that the process set 
out in the Overlap Provisions may impact PJM’s regional transmission planning 
process,129 and all stakeholders have an interest in ensuring that PJM has a process that 
leads to selection and development of more efficient or cost-effective transmission 
facilities, such that it is unjust and unreasonable for the Overlap Provisions to be 
maintained in the CTOA.

c. Mobile-Sierra

The Mobile-Sierra “public interest” presumption applies to an agreement only if 
the agreement has certain characteristics that justify the presumption.  In ruling on 
whether the characteristics necessary to justify a Mobile-Sierra presumption are present, 
the Commission must determine whether the agreement at issue embodies either:           
(1) individualized rates, terms, or conditions that apply only to sophisticated parties who 
negotiated them freely at arm’s length; or (2) rates, terms, or conditions that are generally 
applicable or that arose in circumstances that do not provide the assurance of justness and 
reasonableness associated with arm’s-length negotiations.  Unlike the latter, the former 
constitute contract rates, terms, or conditions that qualify for a Mobile-Sierra
presumption. With respect to the latter, the Commission may exercise its discretion to 
apply the heightened Mobile-Sierra standard of review on future changes to agreements 
that fall within the second category described above.130

As discussed below, we find that proposed CTOA section 9.16.3 has not been 
shown to be just and reasonable because it extends Mobile-Sierra protection to provisions 
that do not qualify for such protection either as a matter of law or through the exercise of 
the Commission’s discretion.

i. PJM TOs’ Filing

PJM TOs state that proposed section 9.16.3 of the CTOA Amendments “embody 
the intent” of PJM TOs and PJM to ensure a “limited set of key provisions”—CTOA 
Articles 2, 4, 5, 6 and 7 and Attachment B (Protected Provisions)—may be amended only 
if PJM TOs and PJM both consent, or if such a provision is shown to harm the public 

                                           
129 OPSI Protest at 25-30; OPSI Deficiency Letter Response Protest at 5-6.

130 See New England Power Generators Ass’n, Inc. v. FERC, 707 F.3d 364, 371
(D.C. Cir. 2013) (NEPGA).
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interest under the Mobile-Sierra application of the just and reasonable standard.131  PJM 
TOs argue that the Protected Provisions “undergird the contractual basis” on which PJM 
TOs have given PJM control of their assets and PJM accepted responsibility to preserve 
an affordable and reliable grid.132  PJM TOs argue that Mobile-Sierra protection is 
necessary to provide stability to the CTOA, and that this protection is particularly 
important here because vesting PJM with FPA section 205 rights is vital to ensuring 
PJM’s independence, and that transfer of rights must be protected.  

(a) Atlantic City Settlement

PJM TOs state that, in approving the Atlantic City Settlement Agreement, the 
Commission has already recognized the importance of Mobile-Sierra protection against 
“revisions to the parties’ voluntary agreement” as to the allocation of filing rights 
between PJM TOs and PJM and related provisions.133  PJM TOs also state that the “logic 
of the Atlantic City Settlement Order controls the question of Mobile-Sierra protection 
for these amendments, just as it did for the CTOA to begin with.”134  PJM TOs state that 
failing to apply such Mobile-Sierra protection to the Protected Provisions would deviate 
from this prior precedent.

(b) Matter of Law

PJM TOs argue that, even apart from the Atlantic City Settlement Order
precedent, the Protected Provisions qualify for Mobile-Sierra protection as a matter of 
law.135  PJM TOs state that Mobile-Sierra protects contract provisions resulting from 
arm’s-length negotiations, and the Protected Provisions fall within that category.136  PJM 
TOs argue that the Protected Provisions are individualized terms unique to PJM, and they 
constitute an exercise of PJM TOs’ solely held rights and the decision to assign certain of 
those rights to PJM.  PJM TOs argue that the Protected Provisions are not                    
take-it-or-leave-it terms set unilaterally by the Tariff and generally applicable to a broad 
set of customers, and instead were bilaterally negotiated individualized terms between 

                                           
131 PJM TOs Transmittal at 41-42.

132 Id. at 41.

133 Id. at 43 (citing Atlantic City Settlement Order, 105 FERC ¶ 61,294 at P 33).

134 Id. at 43-44.

135 Id. at 44-45.

136 Id. at 44 (citing Morgan Stanley Cap. Grp. Inc., 554 U.S. at 554; NRG Power 
Mktg., 558 U.S. at 174-75.).
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PJM and PJM TOs alone.137  PJM TOs argue that the Protected Provisions resulted from 
arm’s-length negotiations between PJM and PJM TOs, and PJM is a sophisticated and 
experienced counterparty that exercised its independent judgment.  PJM TOs state that 
PJM operates independently of its members, and the CTOA Amendments were the 
subject of a PJM Board vote.  PJM TOs argue that the Protected Provisions do not 
embody coordinated action based on a common, non-adversarial interest to exclude 
competitors.

PJM TOs also contend that Mobile-Sierra protection is consistent with the 
Commission’s decisions approving PJM and PJM TOs’ compliance with Order            
No. 1000.138  PJM TOs state that, in the Order No. 1000 proceeding, the Commission 
found that the right of first refusal (ROFR) provisions were provisions of general
applicability because they applied to and restricted potential competitors, and that the 
provisions resulted not from arm’s-length bargaining, but from common interests in 
protection from competition.139  PJM TOs argue that the Commission’s findings on the 
ROFR provisions do not apply to the Protected Provisions and that the Commission 
recognized that “provisions of the CTOA not at issue in [that] proceeding may have those 
characteristics”—i.e., may be contract rates entitled to Mobile-Sierra protection.140

(c) Matter of Discretion

PJM TOs further state that the Commission could instead apply Mobile-Sierra as a 
matter of discretion.141  PJM TOs state that, in Devon Power, LLC, the Commission 
exercised its discretion to apply Mobile-Sierra to the settlement agreement establishing 
ISO New England Inc.’s (ISO-NE) forward capacity market because it would “provide 
appropriate signals to investors when new infrastructure resources are necessary with 
sufficient lead time to allow that infrastructure to be put into place before reliability is 

                                           
137 Id. at 44-45.

138 Id. at 46-47 (citing PJM Interconnection, L.L.C., 142 FERC ¶ 61,214, at P 30
(2013) (PJM Order No. 1000 Compliance Order)).

139 Id. at 46-47 (citing PJM Order No. 1000 Compliance Order, 142 FERC 
¶ 61,214 at P 186).

140 Id. (quoting PJM Order No. 1000 Compliance Order, 142 FERC ¶ 61,214        
at PP 185-86).

141 Id. at 47-48.
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sacrificed.”142  PJM TOs contend that this reasoning applies equally here because   
Mobile-Sierra protection will secure PJM’s ability to engage in long-term transmission 
planning and create a more favorable climate for the increased investment necessary to 
meet critical challenges. PJM TOs also contend that, as a matter of public policy, 
Mobile-Sierra protection reflects Congress’ and the Commission’s objectives of 
promoting RTO membership and reforming long-term regional transmission planning.

ii. Responsive Pleadings

(a) Atlantic City Settlement

Joint Protestors argue that the Atlantic City Settlement Order only addressed a 
settlement related to FPA section 205 rights; it did not address Mobile-Sierra protection 
for the CTOA itself.143  LS Power states that, to the extent the Commission’s 
determination in the Atlantic City Settlement Order is relevant to whether provisions of 
the CTOA warrant Mobile-Sierra protection, it is relevant to the division of FPA    
section 205 filing rights over the Tariff that were at issue in that settlement agreement.144  
Moreover, Joint Protestors state that there is no basis to extend the logic of the      
Atlantic City Settlement Order to the Protected Provisions, particularly as that order 
predated recent Mobile-Sierra precedent from the U.S. Supreme Court and the 
Commission.145  Joint Protestors also state that, in the Atlantic City Settlement Order, the 
Commission made clear that the overarching goal is to protect “the interests of market 
participants,” which is a broader group than just PJM and PJM TOs.146  Harvard ELI 
further argues that the Commission’s acceptance of application of Mobile-Sierra to the 
Atlantic City Settlement Order has no bearing on this proceeding because, while the 
Commission found that PJM and PJM TOs were adversarial parties at that time, the 
CTOA Amendments do not modify the Atlantic City Settlement Agreement’s allocation 
of filing rights.147  

                                           
142 Id. (citing Devon Power LLC, 134 FERC ¶ 61,208, at PP 33, 37-38 (2011) 

(Devon Power), aff’d sub nom. NEPGA, 707 F.3d 364).

143 Joint Protestors Protest at 40.

144 LS Power Protest at 42 n.139.

145 Joint Protestors Protest at 40 (citing NRG Power Mktg., 558 U.S. 165; Morgan 
Stanley Cap. Grp. Inc., 554 U.S. 527).

146 Id. (referring to Atlantic City Settlement Order, 105 FERC ¶ 61,294 at P 32).

147 Harvard ELI Protest at 55-56.
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In response to protests, PJM TOs state that they are simply requesting that the 
Commission carry forward its application of Mobile-Sierra protection to the division of
filing rights to the allocation of rights and commitments.148  In response to PJM TOs’ 
answer, Public Advocates assert that PJM TOs’ argument ignores the very broad 
provisions over which PJM TOs are seeking Mobile-Sierra protection and that granting 
Mobile-Sierra protection over the local transmission planning provisions in the CTOA 
Amendments would represent a major regulatory change that would impair customers’ 
ability to challenge unjust and unreasonable rates.149

The PJM TOs Deficiency Letter asked PJM TOs to identify and explain the 
specific findings of the Atlantic City Settlement Order and the 2006 CTOA Order that 
they contend control the Mobile-Sierra question in the instant case.150  In response, PJM 
TOs state that the Atlantic City Settlement made clear the parties’ intent that          
Mobile-Sierra protection should apply to the settlement agreement itself and conforming 
changes to the PJM Tariff and TOA required by the agreement.151  PJM TOs further state 
that, in the Atlantic City Settlement Order, the Commission found that the Atlantic City
Settlement “constitutes a voluntary, compromise agreement of the sort found permissible 
by the court” and confirmed that it “accept[s] the proposed Mobile-Sierra ‘public 
interest’ clause governing revisions to the parties’ voluntary agreement (as to the division 
between, essentially, rate-related filings and terms and conditions-related filings – with 
the [PJM TOs] filing the former and PJM the latter).”152  PJM TOs state that, in 2006, 
PJM TOs and PJM consolidated the outstanding TOAs into a CTOA, and thus the 
Mobile-Sierra protection regarding the allocation of rights and responsibilities between 
PJM and PJM TOs carried forward to the CTOA.153  PJM TOs assert that proposed 
section 9.13.3 of the CTOA Amendments recognizes this unbroken link between the 
Commission’s approval of the Atlantic City Settlement and the CTOA and recognizes 
that the same Mobile-Sierra protection should apply to CTOA Amendments that address 
the allocation of filing rights.154

                                           
148 PJM TOs August 15 Answer at 47.

149 Public Advocates Answer at 6-7.

150 PJM TOs Deficiency Letter at 7.

151 PJM TOs Deficiency Letter Response at 18.

152 Id. (citing Atlantic City Settlement Order, 105 FERC ¶ 61,294 at PP 32-33).

153 Id. at 19 (citing CTOA Consolidation Order, 114 FERC ¶ 61,283 at P 10).

154 Id. at 19.
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In response to PJM TOs Deficiency Letter Response, Public Advocates and Joint 
Protestors argue that the terms for which PJM TOs now seek Mobile-Sierra protection 
are far broader than the mere division of filing rights that currently is subject to the 
Mobile-Sierra doctrine, and PJM TOs fail to identify any specific findings that can 
plausibly be read to control the question of whether to expand the application of the 
Mobile-Sierra doctrine.155  OPSI similarly argues that the CTOA Amendments before the 
Commission now are not part of the original settlement agreement or conforming changes 
to PJM’s governing documents, and any Mobile-Sierra protection should not be carried 
forward to this proceeding.156  OPSI also states that the Overlap Provisions, which are 
covered by Mobile-Sierra protection, do not relate to the foundational allocation of filing 
rights; rather, they describe a process for coordination between local and regional 
planning.  In its answer to protests regarding PJM TOs Deficiency Letter Response, PJM 
TOs argue that the Atlantic City Settlement should reflect the broader principle that the 
allocation of rights and responsibilities between the Transmission Owners and PJM is 
entitled to Mobile-Sierra protection.157  PJM TOs further argue that Mobile-Sierra
protection preserves PJM’s independence by protecting it from future efforts by PJM TOs 
to limit PJM’s planning or other responsibilities.  PJM similarly states that the        
Mobile-Sierra protections are a safeguard to PJM’s own independence from unilateral 
action by the PJM TOs.158

(b) Matter of Law

Protestors argue that Mobile-Sierra does not apply as a matter of law because the 
Protected Provisions purport to define or limit the rights of third parties or are generally 
applicable, with impacts on other stakeholders, consumers, and the markets.159  Protestors 

                                           
155 Public Advocates Protest to PJM TOs Deficiency Letter Response at 7-9; Joint 

Protestors Protest to PJM TOs Deficiency Letter Response at 4-5.

156 OPSI Protest to PJM TOs Deficiency Letter Response at 8.

157 PJM TOs Answer to Protest of PJM TOs DL Response at 9.

158 PJM Answer to Protests on Deficiency Letter Response at 3.

159 Consumer Advocates PJM TOs Filing Protest at 25-26; Public Advocates 
Protest at 22; LS Power PJM TOs Filing Protest at 44; Joint Protestors Protest at 36-38; 
OPSI Protest at 34-35; Public Advocates Protest at 19-20; Harvard ELI Protest at 58.
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also argue that the Protected Provisions bind future signatories to the CTOA, who have 
limited room for negotiation in signing the CTOA.160

In response to protests regarding whether the Protected Provisions constitute 
generally applicable terms, PJM TOs argue that Protected Provisions are individualized 
terms that require PJM’s approval and are not “take-it-or-leave-it” terms set unilaterally 
by the PJM Tariff.  PJM TOs also state that membership in PJM is voluntary, and each 
PJM TO makes an independent decision as to whether to assign certain filing rights to 
PJM under the terms of the CTOA.161 In response to PJM TOs, Consumer Advocates 
state that the Commission has already found that the CTOA is generally applicable and 
therefore not eligible for Mobile-Sierra protection.162

Protestors further contend that the Protected Provisions did not result from an 
arm’s-length negotiation between adversarial parties.163  Protestors note that the 
Commission previously found that the CTOA is not the result of an adversarial 
negotiation.164  Protestors argue that PJM is not an appropriate counterparty given that 
PJM is existentially dependent on its PJM TO members, lacks equal bargaining power 
because the PJM TOs could withdraw as members, and does not seek to further its own 
economic interests.165 Protestors also argue that the CTOA Amendments were written by 
cooperating utilities with a common interest in protecting their investments.166  

                                           
160 LS Power PJM TOs Filing Protest at 44; Joint Protestors Protest at 36-38; OPSI 

Protest at 34-35; Consumer Advocates PJM TOs Filing Protest at 20.

161 PJM TOs August 15 Answer at 47.

162 Public Advocates Answer at 7-8 (citing PJM Order No. 1000 Compliance 
Order, 142 FERC ¶ 61,214 at PP 186-87).  

163 Consumer Advocates PJM TOs Filing Protest at 25-26; Harvard ELI Protest      
at 56-57; LS Power PJM TOs Filing Protest at 41-43; Joint Protestors Protest at 35-36; 
OPSI at 35-36.

164 Harvard ELI Protest at 57 (citing PJM Interconnection, L.L.C., 147 FERC 
¶ 61,128, at PP 102, 107 (2014) (PJM Order No. 1000 Compliance Rehearing Order)); 
LS Power PJM TOs Filing Protest at 41-44.

165 Joint Protestors Protest at 35; LS Power PJM TOs Filing Protest at 43; Harvard 
ELI Protest at 57.

166 Harvard ELI Protest at 56; LS Power PJM TOs Filing Protest at 41-42.
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In response to protests regarding whether the Protected Provisions resulted from 
an arm’s-length negotiation between adversarial parties, PJM TOs state that the Protected 
Provisions were negotiated with PJM senior staff and approved by the PJM Board, and 
that the PJM Board is required by the OA to act independently.167  PJM TOs further state 
that, while the Commission found that the ROFR provisions in the CTOA “lack[ed] the 
characteristics that justify the Mobile-Sierra presumption,” it specifically recognized that 
other provisions in the CTOA, not at issue in the ROFR proceeding, “may have those 
characteristics.”168  PJM TOs also disagree with assertions that no portion of the CTOA is 
entitled to Mobile-Sierra protection because PJM is existentially dependent on the PJM 
TOs.169  PJM TOs argue that the right to withdraw is essential to the voluntary agreement 
reflected in the CTOA.  PJM TOs contend that, as in any other agreement, the PJM TOs 
give up only what they agree to give up, and Atlantic City confirms the Commission 
cannot force them to give up more.  PJM TOs argue that a pipeline is dependent on sales 
agreements with its customers, yet those are squarely within Mobile-Sierra protection.170

(c) Matter of Discretion

Protestors argue that the Commission should not provide the Protected Provisions 
with Mobile-Sierra protection as a matter of discretion.171  Protestors argue that, contrary 
to PJM TOs’ assertion, Mobile-Sierra protection is not needed to ensure stability, protect 
PJM TOs’ investments, or create a climate for investment, noting that there has been 
significant transmission investment in recent years and PJM TOs do not provide 
examples of how the lack of such a provision has harmed PJM TOs or PJM.172  Protestors 
also assert that PJM TOs have raised only generic arguments regarding Mobile-Sierra
protection, rather than providing a provision-by-provision analysis, as required by the 
Commission.173  Protestors argue that Mobile-Sierra is intended to protect consumer 

                                           
167 PJM TOs August 15 Answer at 44-45.

168 Id. (citing PJM Order No. 1000 Compliance Order, 142 FERC ¶ 61,214           
at P 185).

169 PJM TOs September 16 Answer at 8.

170 Id. at 8 (citing United Gas Co. v. Mobile Gas Corp., 350 U.S. 332).

171 Public Advocates Protest at 21; LS Power PJM TOs Filing Protest at 44-46; 
Joint Protestors Protest at 38-40; OPSI Protest at 36-37; Public Advocates Protest            
at 21-29.

172 Joint Protestors Protest at 38; LS Power PJM TOs Filing Protest at 44.

173 Joint Protestors Protest at 34; Harvard ELI Protest at 57.
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interests, not private economic interests, but that PJM TOs’ arguments focus exclusively 
on how the protection will benefit their economic interests.174  Public Advocates assert 
that the CTOA Amendments reflect the exact opposite of protecting consumer interests, 
as applying Mobile-Sierra here would limit the Commission’s review of the local 
transmission planning process and whether resulting costs are just and reasonable.175  

In response to protests, PJM TOs argue that granting Mobile-Sierra protection will 
provide stability to transmission investment, creating a favorable climate for needed 
investment, and will encourage RTO membership.176  Public Advocates dispute PJM 
TOs’ suggestion that the Commission should extend Mobile-Sierra protection over the 
CTOA to encourage RTO membership, arguing that the Commission has not previously 
used that as a reason to extend Mobile-Sierra protection, and that doing so would be an
abuse of discretion, given that the Commission already encourages RTO membership 
through other incentives.177

iii. Commission Determination

We find that proposed CTOA section 9.16.3 has not been shown to be just and 
reasonable because it extends Mobile-Sierra protection to provisions that do not qualify 
for such protection as a matter of law, and we find that the instant proceeding lacks the 
compelling circumstances that warrant the Commission applying Mobile-Sierra to the 
Protected Provisions as a matter of discretion.

We first address PJM TOs’ assertion that, in approving the Atlantic City
Settlement Agreement, the Commission already determined that the allocation of rights 
and responsibilities between PJM and PJM TOs is entitled to Mobile-Sierra protection.  
We disagree with PJM TOs’ reading of the Atlantic City Settlement Order.  The    
Atlantic City Settlement Agreement resolved specific issues—namely, “to resolve with 
finality the [FPA] section 205 filing rights issue and 203 issues decided by the U.S. Court 
of Appeals for the D.C. Circuit.”178  While the terms of the Atlantic City Settlement were 
memorialized in CTOA section 7 and Tariff section 9, the proposed amendments in the 

                                           
174 LS Power PJM TOs Filing Protest at 44-47; OPSI Protest at 36-37; Public 

Advocates Protest at 21-29.

175 Public Advocates Protest at 28.

176 PJM TOs August 15 Answer at 49.

177 Public Advocates Answer at 8.

178 PJM Transmission Owners, Docket Nos. OA97-21-006 et al., Atlantic City
Settlement Agreement, § 2.7 (filed Oct. 2, 2003) (Atlantic City Settlement Agreement).
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instant case would apply Mobile-Sierra protection to a much broader range of CTOA 
terms and conditions—namely, Articles 2, 4, 5, 6, and 7 and Attachment B.  Moreover, 
the Atlantic City Settlement Agreement expressly states that “[t]his Settlement 
Agreement applies only in this case, and the Commission’s approval of it does not 
establish any policy or precedent for other cases.”179  The Commission has also disagreed 
with the notion that the CTOA can be classified in its entirety as containing contract rates 
for which Mobile-Sierra applies.180  For these reasons, we are not persuaded that the 
Atlantic City Settlement Order controls the Mobile-Sierra question in the instant case.

We next address whether Mobile-Sierra protection applies to the Protected 
Provisions as a matter of law.  As discussed below, we find that the Protected Provisions 
lack the characteristics that justify the Mobile-Sierra presumption as a matter of law.

We agree with protestors that the Protected Provisions are prescriptions of general 
applicability rather than individualized rates, terms, or conditions that apply only to 
sophisticated parties who negotiated them.  Any new PJM TO must execute the CTOA 
and accept these provisions as they are, with limited room for negotiation.181 Amending 
the CTOA requires action by a two-thirds majority of current PJM TOs or by more than 
five percent of the weighted votes cast.182  As a result, any new PJM TO is placed in a 
position that differs fundamentally from that of parties who are able to negotiate freely 
like buyers and sellers entering into a typical power sales contract that would be entitled 
to a Mobile-Sierra presumption.183 We also disagree with PJM TOs’ assertion that the 
Protected Provisions are individualized terms because they constitute an exercise of PJM 
TOs’ decision to assign its solely held rights to PJM.  As noted above, the Protected 

                                           
179 Atlantic City Settlement Agreement, Joint Explanatory Statement at 6.

180 PJM Order No. 1000 Compliance Order, 142 FERC ¶ 61,214 at P 185.

181 PJM Tariff, Intra-PJM Tariffs, OATT – T – U – V (21.0.0) (“Transmission 
Owner shall mean a Member that owns or leases with rights equivalent to ownership 
Transmission Facilities and is a signatory to the PJM Transmission Owners 
Agreement.”).

182 PJM, Rate Schedules, Article 8 TOA-42 Article 8 -The Administrative 
Committee (1.0.0), § 8.5.1 (Action by Two-thirds Majority).

183 See Wabash Valley Power Ass’n, Inc. v. FERC, 45 F.4th 115, 121 (D.C. Cir. 
2022) (concluding that “the small bargaining power of any individual member relative to 
the cooperative plus the highly standardized nature of the governing contracts supports 
FERC’s conclusion that the contracts impose a unilateral tariff rate as opposed to a freely 
negotiated bilateral contract rate”).
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Provisions encompass a broad range of terms and conditions that extend beyond the 
assignment of rights to PJM, including new substantive transmission planning rules.184  

PJM TOs state that, even if the Commission finds that the Protected Provisions are 
not entitled to Mobile-Sierra protection as a matter of law, the Commission should afford 
Mobile-Sierra protection as a matter of discretion.185  In Devon Power, the Commission 
recognized that it “has discretion to consider and decide whether future challenges to 
rates should be evaluated under a more rigorous application of the statutory ‘just and 
reasonable’ standard of review;”186 however, absent compelling circumstances, the 
Commission will not exercise its discretion to approve the application of the public 
interest standard of review outside the context of contract rates.187 Based on the record 
here, we find that the instant proceeding lacks the compelling circumstances required for 
us to apply the public interest standard of review on a discretionary basis.

In Devon Power, the Commission accepted a settlement governing the 
restructuring of the ISO-NE capacity market, which included a provision specifying that 
the public interest standard would apply to certain future challenges of the auction results 
and transition payments.  In exercising the Commission’s “considerable discretion,” the 
Commission found that the forward capacity auctions “share with freely-negotiated 
contracts certain market-based features that tend to assure just and reasonable rates.”188  

                                           
184 For example, as OPSI notes, the Overlap Provisions do not concern the 

foundational allocation of filing rights. OPSI Protest to PJM TOs Deficiency Letter at 8.

185 PJM TOs Transmittal at 47.

186 Devon Power, 134 FERC ¶ 61,208 at P 2 (“The statutory requirement that rates 
be ‘just and reasonable’ is obviously incapable of precise judicial definition, and we 
afford great deference to the Commission in its rate decisions.”) (quoting Morgan Stanley
Cap. Grp. Inc., 554 U.S. at 532)).

187 PJM Interconnection, L.L.C., 184 FERC ¶ 61,077, at P 16 (2023) (“[A]bsent 
compelling circumstances, the Commission will not exercise its discretion to approve the 
application of the public interest standard of review outside the context of contract 
rates.”); see also High Island Offshore Sys., LLC, 135 FERC ¶ 61,105, at P 25 (2011).

188 Devon Power, 134 FERC ¶ 61,208 at P 19.  Specifically, the Commission 
explained that those market-based features included mechanisms to appropriately value 
capacity resources based on their location, the forward-looking nature of the market 
which provides signals to investors, and the locational component of the market that 
ensures addition of new infrastructure is targeted to where reliability problems are most 
imminent.  Accordingly, the Commission found that it could presume that the forward 
capacity auctions would result in just and reasonable rates.
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In addition to those auction design features, the Commission found that it was 
particularly important to have rate stability to remedy the unstable nature of capacity
revenues and the effect that that instability was having on generating units, particularly 
those critical to maintaining reliability.  Moreover, the settlement accepted in           
Devon Power was a product of “extensive negotiations” among market participants to 
develop a “necessary solution to serious deficiencies . . . that were impairing critical 
infrastructure development and threatening reliability,” and the Commission recognized 
that the settlement may not have been reached without inclusion of the public interest 
standard.189

The instant case does not present similarly compelling circumstances to those the 
Commission found to exist in Devon Power.  As discussed below in addressing the PJM 
Complaint, we are not persuaded that the current allocation of filing rights is unjust and 
unreasonable in the first instance.  Therefore, regardless of whether introducing the 
proposed alternative allocation of filing rights may be beneficial, it does not present 
circumstances comparable to those that led the Commission to exercise this discretion in 
the context of Devon Power.

PJM TOs also assert that the Commission should exercise its discretion in favor of 
Mobile-Sierra protection because doing so would best reflect Congress’ and the 
Commission’s objective of promoting RTO membership and the Commission’s objective 
of reforming long-term regional transmission planning.190  The Commission has 
recognized the consumer and reliability benefits of RTOs/ISOs and has encouraged 
membership.191  In addition, the Commission has taken efforts to reform long-term 
regional transmission planning.  While the application of Mobile-Sierra protection to the 
Protected Provisions might support such Commission objectives, such potential 
alignment, in and of itself, does not indicate the type of compelling circumstances similar 
to Devon Power that warrant Mobile-Sierra protection in the present case.

                                           
189 Id. P 23.  

190 Id. at 48 (citing FPA Section 219(c), 16 U.S.C. § 824s(c) (requiring 
Commission to issue rule incentivizing transmission organization membership); Order 
No. 2000, FERC Stats. & Regs. ¶ 31,089; Bld’g for the Future Through Elec. Reg’l 
Transmission Plan. & Cost Allocation, Order No. 1920, 187 FERC ¶ 61,068, at PP 85-89
(2024)).

191 See, e.g., Order No. 2000, FERC Stats. & Regs. ¶ 31,089 at 31,024.

Document Accession #: 20241206-3052      Filed Date: 12/06/2024



Docket Nos. ER24-2336-000, et al. - 39 -

2. The Complaint and PJM Transfer Filing

a. PJM Filings

In the PJM Complaint, PJM contends that the location of the RTEP Protocol in the 
OA is unjust, unreasonable, unduly discriminatory and preferential. In support of its 
complaint, PJM argues that the location of the RTEP Protocol in the OA:                       
(1) unreasonably hampers PJM’s ability to meet its transmission planning 
responsibilities; (2) unduly discriminates against PJM; and (3) limits the Commission’s 
ability to ensure comparability in its consideration of planning proposals from various 
RTOs.192  In the PJM Transfer Filing, PJM explains that it is submitting revisions to the 
Tariff pursuant to FPA section 205 in order to implement its proposed changes set forth 
in the PJM Complaint to effectuate the move of the RTEP Protocol from the OA to the 
Tariff.193  

i. Unreasonably Hampers

PJM explains that, due to the location of the RTEP Protocol in the OA, it cannot 
propose any changes to its transmission planning rules under FPA section 205 without 
first obtaining prior approval of the Members Committee.194  PJM states that, without 
such approval, PJM may only propose a change to its transmission planning rules using 
FPA section 206.  

PJM argues that this paradigm hampers PJM’s ability to meet its transmission 
service obligations by inhibiting PJM’s ability to exercise its independent perspective, 
judgment, and expertise in proposing transmission planning solutions and preventing 
PJM from receiving a timely reaction from the Commission on proposed revisions to the 
RTEP Protocol through the FPA section 205 process.195  PJM contends that this structure 
delays the discussion and evaluation of alternative proposals; the rehearing, clarification, 
and appeals process for intervenors; and the budgeting and preparation required to 
implement a proposal.  PJM argues that this prevents PJM from fulfilling its legal 

                                           
192 PJM Filings Transmittal at 3.

193 PJM Filings Transmittal at 28.

194 Id. at 2 (citing PJM, Intra-PJM Tariffs, OA 18.6 Amendment (1.0.0),                 
§ 18.6 (a)).

195 Id. at 19-20.
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requirement to provide efficient, reliable, and non-discriminatory open access 
transmission service for all customers.196

Further, PJM states that major changes in the resource mix and load growth in the 
PJM region are currently challenging PJM’s ability to meet its legal requirements for 
transmission planning and that this challenge is expected to significantly accelerate in 
coming years.197  PJM argues that these trends, as well as other developments in          
long-term transmission planning, such as Order No. 1920, support a reconsideration of 
how the RTEP Protocol functions to allow PJM to meet its obligations.198  PJM also 
argues that the location of the RTEP Protocol in the OA is counter to the location’s 
purported purpose, which was to prevent individual stakeholders or stakeholder groups 
from controlling PJM’s functioning.199

ii. Unduly Discriminates

PJM argues that the current paradigm unduly discriminates against PJM by 
requiring PJM to meet a higher legal standard (FPA section 206) than all other RTOs 
when it proposes independent transmission planning rule changes.200  PJM states that the 
Commission’s regulations require all RTOs to be able to make independent FPA section 
205 filings related to the rates, terms, and conditions of transmission service.  PJM argues 
the same standard should apply to transmission planning because they are intimately 
linked.  PJM argues that it is similarly situated to ISO-NE, MISO, and South West Power 
Pool, Inc. (SPP) because it is an RTO subject to the same regulations regarding system 
planning and filing rights over transmission service but, despite being similarly situated, 
PJM must meet the higher FPA section 206 standard.201  PJM argues that there is no legal 
justification, nor practical benefit, to treating PJM differently, given that they are all 
large, multi-state RTOs with active, diverse and robust stakeholder communities.

                                           
196 PJM states that the link between transmission planning and transmission 

service is integral and essential, and that this link has long been memorialized in Order 
Nos. 888, 890, 1000, 2000, and 1920.  Id. at 12-14.

197 Id. at 14-18.

198 Id. at 18-21.

199 Id. at 19 (citing June 1997 Proposal at 3).

200 Id. at 22-27.

201 Id. at 25 (referring to 18 C.F.R. § 35.34(k)(7), (j)(1)(iii)).
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Further, PJM argues that FPA section 206 was never intended to be used as the 
statutory vehicle by which a public utility makes changes to its own rates—that is the 
purpose of FPA section 205.202  PJM argues that FPA section 206 filings are designed to 
be used by an entity other than the public utility making a change to its rates, and that 
forcing PJM to make FPA section 206 filings to amend its rates in effect requires it to 
make the case against itself to dismantle the statutory protection that FPA section 206 
provides to public utilities prior to filing independent proposed revisions to its RTEP 
Protocol with the Commission.

iii. Limits Comparability

PJM argues that the current paradigm limits the Commission’s ability to ensure 
comparability in its consideration of transmission planning proposals from various RTOs 
and transmission planners because PJM proposals are subject to a higher burden.203  PJM 
argues that this limits the Commission’s ability to analyze such proposals consistently 
across the nation.

b. Responsive Pleadings

i. Unreasonably Hampers

Several protestors argue that PJM has not met its burden under FPA section 206 to 
demonstrate that the RTEP Protocol’s location in the OA is unjust, unreasonable, or 
unduly discriminatory or preferential.204 Protestors state that PJM fails to provide a 
single concrete example of how PJM has been, or is likely to be, unreasonably hampered 
in its transmission planning role under the current framework, and state that the evidence 
that PJM does present is speculative and unsupported.205    

Several protestors dispute PJM’s claim that the current voting structure prevents 
regional transmission planning issues from being addressed by the Commission in a 

                                           
202 Id. at 26.

203 Id. at 27-28.

204 Public Advocates Protest at 29; Joint Protestors Protest at 2-3, 17; Constellation 
Protest at 3-6, 12; Consumer Advocates PJM TOs Filing Protest at 2-3, 27; Consumer 
Advocates PJM Filings Protest at 10, 24; OPSI Protest at 5; LS Power PJM TOs Filing 
Protest at 9.

205 Consumer Advocates PJM Filings Protest at 4, 8, 20; Public Advocates Protest 
at 33-34; LS Power PJM Filings Protest at 9; Constellation Protest at 5-6, 12; Joint 
Protestors Protest at 4, 17-18.
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timely manner, arguing that there is no reason to believe that the Commission will not act 
quickly on FPA section 206 filings that require prompt action, and that the Commission 
can nonetheless delay action on FPA section 205 filings by setting them for hearing.206  

Protestors contend that the current voting structure leads to consensus, and that 
there are numerous examples of stakeholders approving PJM-sponsored regional 
transmission planning reforms, after which PJM has recounted the value of its 
stakeholder process,207 that the Members Committee approves the majority of PJM 
proposals,208 and that the stakeholder process includes abbreviated and expedited 
processes that allow PJM and the Members Committee to move quickly on urgent and 
extraordinary issues.209  

Moreover, Joint Protestors argue that the RTEP Protocol was included in the OA 
in 1997 as a way to help promote PJM’s independence from any particular market 
participant.210  Constellation states the courts have found that FPA section 206 rights 
provide sufficient recourse to parties that do not have FPA section 205 filing rights and 
argues that an attack on FPA section 206 is not evidence of unjust and unreasonable 
rates.211  

In response to protests, PJM disagrees with protestors’ assertions that the evidence 
PJM presents is speculative, arguing that a lack of historical evidence does not preclude 
potential future harm, and asserts that the Commission accepted a prior PJM complaint 
that was based on the potential for future harm.212  PJM asserts that, in the Regulation 
market performance clearing price (RMPCP) Credit Order, the Commission accepted 
PJM’s FPA section 206 filing to resolve a future problem in the regulation market in 
which the denominator in the mileage ratio had the potential to be zero, which would 
have resulted in an undefined value that could have made the RMPCP credit 

                                           
206 Joint Protestors Protest at 4-5, 19; OCC Protest at 6.

207 LS Power PJM Filings Protest at 8-10.

208 Consumer Advocates PJM Filings Protest at 9.

209 LS Power PJM TOs Filing Protest at 22-24.

210 Joint Protestors Protest at 14.

211 Constellation Protest at 7-8 (citing Sacramento Mun. Util. Dist. v. FERC,       
616 F.3d 520, 542 (D.C. Cir. 2010)).

212 PJM August 16 Answer at 8-11 (citing PJM Interconnection, L.L.C., 183 FERC 
¶ 61,006 (2023) (RMPCP Credit Order)).
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indeterminate.  PJM also asserts that PJM is not required to identify and articulate 
specific future instances in which the location of the RTEP Protocol in the OA will 
hamper PJM in meeting its legal responsibilities because PJM avers that FPA section 206
empowers the Commission to address a mere threat of unjust and unreasonable rates.213  
PJM states that identification in the present of the exact future planning proposals that 
will be needed to address future challenges is not required for the Commission to 
reasonably conclude that the existing framework in PJM will inhibit the submission of 
those future proposals.214

In their answer, PJM TOs state that the location of the RTEP Protocol in the OA 
no longer fulfills the original function to prevent one industry segment from blocking 
PJM’s functions.215  PJM TOs also state that the current arrangement was designed when 
it was expected that relatively few matters would come before the Members Committee, 
which is no longer the case.  

In response to PJM’s answer, protestors argue that PJM’s reliance on the RMPCP
Credit Order, in which the Commission granted a FPA section 206 complaint to prevent 
future harm, is dissimilar from the circumstances here, as that example addressed a 
concrete and well-defined problem, which is not the case here.216  Public Advocates argue 
that Order Nos. 1920 and 2023 already address the concern of ensuring reliability in the 
face of changing market conditions.217 Public Advocates further argue that PJM’s 
arguments lack any limiting principle because, if the Commission were to find that 
general changes in energy markets are enough to prove that sector-weighted voting is 
unjust and unreasonable in the transmission planning context, then all requirements for 
sector-weighted voting would be vulnerable to similar challenges.218

ii. Unduly Discriminates

Protestors argue that there is no merit to PJM’s argument that the current 
framework unduly discriminates against PJM because the FPA protects consumers 
against undue discrimination by public utilities, and PJM is not a consumer, and PJM 

                                           
213 Id. at 12.

214 Id. at 13.

215 PJM TOs August 15 Answer at 16-18.

216 Public Advocates Answer at 10-11; Consumer Advocates Answer at 6-7.

217 Public Advocates Answer at 9.

218 Id. at 12.
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does not allege that the location of the RTEP Protocol in the OA discriminates against 
any consumers.219 Protestors state that, while the FPA generally grants public utilities, 
including RTOs, FPA section 205 filing rights, public utilities are entitled to voluntarily 
enter into contracts that limit these rights, as PJM has done here.220  Protestors contend 
that PJM is seeking a prospective rate change to remove the limitations it has agreed to 
under the OA by alleging undue discrimination to ensure PJM has the same filing rights 
as other RTOs, but those RTOs did not agree to the same limitations.221

Protestors also argue that the FPA does not require the Commission to treat all 
RTOs/ISOs the same, that the Commission permits regional variation among RTOs/ISOs, 
including in their governance,222 and that the Commission has made it abundantly clear 
when it wants a standardized process without any regional variation.223  Further, 
protestors state that PJM ignores the differences in RTO FPA section 205 filing rights, 
and that PJM TOs’ proposal to include the ability for PJM TOs to preemptively challenge 
PJM’s FPA section 205 filings is unlike what is allowed in other RTOs.224  Protestors
argue that PJM is not similarly situated to other RTOs, each of which has unique 
governance approaches which balance the rights and obligations of stakeholders and 

                                           
219 Joint Protestors Protest at 4, 19-20; Consumer Advocates PJM Filings Protest   

at 5, 16; Public Advocates Protest at 34-35.

220 Joint Protestors Protest at 22.

221 Constellation Protest at 9; Consumer Advocates PJM Filings Protest at 17.

222 Joint Protestors Protest at 4, 19-20; Consumer Advocates PJM Filings Protest   
at 2-4, 18-19; LS Power PJM Filings Protest at 18-20, 22-23; Public Advocates Protest    
at 35-37; Constellation Protest at 9.  

223 Consumer Advocates PJM Filings Protest at 2-4, 18-19 (citing Request for 
Rehearing and Clarification of PJM Interconnection L.L.C., Docket No. RM21-17-001,   
at 6 (filed June 12, 2024) (PJM Order No. 1920 Rehearing Request); LS Power PJM 
Filings Protest at 19-20 (citing Standardization of Generator Interconnection Agreements 
& Procs., Order No. 2003, 104 FERC ¶ 61,103, at P 824 (2003)).

224 Consumer Advocates PJM Filings Protest at 5.
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states.225  In addition, protestors state that PJM’s size and diversity make it especially 
important that all stakeholders have a say in transmission planning rules.226  

In its answer, PJM disputes protestors’ argument that Commission precedent 
focuses on undue discrimination specifically of a public utility against customers.227 PJM 
asserts that nothing in the statute contains this restriction, and that the Commission has 
not limited itself when making findings of discrimination in the past.  PJM argues that 
protestors are attempting to have it both ways by arguing that PJM should be treated as a 
customer in that it must institute FPA section 206 filings against itself instead of making
FPA section 205 filings to amend the RTEP Protocol, but also should not be able to claim
undue discrimination because PJM is not a customer.  

PJM also disagrees with protestors’ argument that PJM is precluded from claiming 
that it is similarly situated to other RTOs because PJM has previously sought independent 
entity variations.228 Rather, PJM states that, while independent entity variations apply in 
the context of the substance of its transmission planning rules and compliance approaches 
to rulemakings, PJM’s argument here is that it is subject to the same RTO-specific 
regulations as other RTOs as they pertain to the legal standard that PJM is required to 
meet when making independent transmission planning proposals. PJM states that it is not 
just and reasonable that it is the only RTO that can be prevented from submitting its own 
independent transmission planning proposals due to this heightened legal standard.  In 
answers to PJM, protestors state that utilities are free to voluntarily condition their FPA 
section 205 filing rights, and that PJM’s decision to do so does not make PJM’s 
governance framework unjust and unreasonable.229

In its second answer, PJM states that the scope of the PJM Complaint and PJM 
Transfer Filing is exclusively and narrowly focused on the specific statutory form, i.e.,
FPA section 206, under which PJM’s independent planning proposals must be submitted

                                           
225 Public Advocates Protest at 38; Joint Protestors Protest at 4, 20; Constellation 

Protest at 10-11; Consumer Advocates PJM Filings Protest at 17-18; LS Power PJM 
Filings Protest at 20; Theresa Ann Ghiorzi Second Protest at 3-4; OPSI Protest at 13.  

226 Theresa Ann Ghiorzi Second Protest at 3-4.

227 PJM August 16 Answer at 13-14.

228 Id. at 15-16.

229 Consumer Advocates Answer at 7-8, Joint Protestors September 4 Answer       
at 7-8.
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when PJM fails to obtain the requisite votes from the Members Committee.230  PJM 
further states that the potential harm caused by a failure to address the planning 
challenges identified by PJM is significantly greater and more dynamic than has 
historically been the case, and directly impacts PJM’s ability to meet its requirements to 
plan its system to facilitate efficient, reliable, and non-discriminatory open access 
transmission service for all customers.231

iii. Limits Comparability

Protestors contend that PJM does not provide any persuasive reason to conclude 
that the RTEP Protocol’s location in the OA will interfere with the Commission’s ability 
to ensure comparability in consideration of transmission planning proposals from 
RTOs.232  Moreover, protestors state that many of the Commission’s generally applicable 
transmission planning requirements are adopted based on a Commission FPA section 206
finding, which displaces a need for PJM to make an independent showing or obtain the 
Members Committee’s vote, and note that the Commission has found PJM to be 
compliant with major transmission planning orders.233  Consumer Advocates argue that 
PJM’s hypothetical examples are not problematic, and would be true any time two 
utilities propose revisions to their protocols but only one utility has entered a contract 
restricting its filing rights.234  

In its answer, PJM argues that protestors’ argument that the Commission’s ability 
to use FPA section 206 to ensure comparability across regions negates the need for PJM 
to be able to submit independent proposals under FPA section 205 ignores the examples
that PJM put forth of a simultaneous independent proposals from PJM and another RTO 
that are not the result of compliance proceedings.235  PJM argues that this is not a 
hypothetical example, and that section 17.2 of the Joint Operating Agreement (JOA) 
between PJM and MISO requires both PJM and MISO to make a good faith effort to 
make FPA section 205 filings to their respective transmission planning documents to 
implement the terms of the JOA.  PJM asserts that, in such a situation, PJM may be 

                                           
230 PJM September 26 Answer at 3.

231 Id. at 4-5.

232 Joint Protestors Protest at 4, 23; Constellation Protest at 11-12; Consumer 
Advocates PJM Filings Protest at 19-20; Public Advocates Protest at 30, 36.

233 OPSI Protest at 11; Joint Protestors Protest at 23.

234 Consumer Advocates PJM Filings Protest at 20.

235 PJM August 16 Answer at 16-18.
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forced to submit the revisions using FPA section 206 that MISO would be able to submit 
under FPA section 205.  Further, PJM argues that it is unjust and unreasonable that it has 
FPA section 205 filing rights over interregional transmission planning in the JOA, but not 
over regional transmission planning in the OA.  

In their answers to PJM, protestors state that PJM has not shown how its 
hypothetical example would adversely impact the Commission’s ability to regulate,236

and inaccurately assumes that stakeholders would not support a necessary change to the 
RTEP Protocol.237

c. Commission Determination

We deny the PJM Complaint because PJM has not met its burden under FPA 
section 206 to show that the location of the RTEP Protocol in the OA is unjust and
unreasonable or unduly discriminatory or preferential.  

We agree with protestors that PJM has not adequately demonstrated why the 
RTEP Protocol’s location in the OA is no longer just and reasonable because it hampers 
PJM in meeting its legal responsibilities to plan the transmission system.  In support of 
the PJM Complaint, PJM points to “macro-trends,” such as load growth and a changing 
resource mix, and PJM’s compliance obligations with respect to Order No. 1920.238  PJM
also explains that PJM has over 1,100 members with divergent interests.  But PJM fails to 
connect these facts to its conclusion that the RTEP Protocol’s location in the OA 
unreasonably hinders PJM’s ability to continue performing its responsibilities to plan the 
transmission system.  PJM offers no examples of how PJM has been, or would be, 
inhibited or hampered in performing such responsibilities.  These general, 
unsubstantiated assertions are insufficient to support an FPA section 206 complaint.239  
Moreover, the extent to which PJM may be able to more efficiently or effectively propose 
changes to transmission planning rules under some alternative structure governing the 
circumstances under which PJM can make FPA section 205 filings does not satisfy

                                           
236 Consumer Advocates Answer at 9-10.

237 Joint Protestors September 4 Answer at 9.

238 PJM Filings Transmittal at 14-18.

239 See, e.g., Cent. Hudson Gas & Elec. Corp. v. N.Y. Indep. Sys. Operator Inc., 
176 FERC ¶ 61,149, at P 58 (2021), order on reh’g, 178 FERC ¶ 61,194 (2022).
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PJM’s burden under FPA section 206—that is, to provide a sufficient evidentiary record 
showing the filed rate to be unjust, unreasonable or unduly discriminatory.240

PJM also contends that the RTEP Protocol’s location in the OA is unjust and 
unreasonable because of the statutory timing requirements of FPA sections 205 and 
206.241  PJM states that, to the extent that PJM proposes changes under FPA section 206, 
such filings do not require Commission action within 60 days.  PJM states that this 
structure results in delays that unreasonably hamper PJM’s ability to react quickly to plan 
its system going forward.  We disagree.  In addition to PJM failing to provide any 
evidence or examples of those timing concerns impeding its transmission planning 
responsibilities, the fact that PJM may benefit from what it views as a more timely and 
efficient process under FPA section 205 compared to FPA section 206 does not render
the RTEP Protocol’s existing location in the OA to be unjust and unreasonable.

In response to protestors’ claims that the PJM Complaint is speculative, PJM 
analogizes the instant case to the Commission’s decision regarding the RMPCP.  PJM 
states that, in the RMPCP Credit Order, the Commission granted PJM’s complaint and 
adopted PJM’s proposed solution notwithstanding that the potential harm—an inability to 
settle the regulation market—had not occurred to date.  PJM states that the same potential 
for harm exists in the present case.  We disagree.  Unlike the RMPCP Credit Order, 
where the potential harm was specific and concrete242—an error in the RMPCP credit 
formula that could have resulted in a zero-value denominator—the potential harm here is 
vague and speculative.  

We also find that PJM has failed to demonstrate that the RTEP Protocol’s location 
in the OA is unduly discriminatory against PJM.  The Commission has long recognized 
regional differences in each of the RTOs/ISOs and has specifically allowed for regional 
differences in RTOs’ governance structure.243  In the present case, the rights afforded to 

                                           
240 Monterey MA, LLC v. PJM Interconnection, L.L.C., 165 FERC ¶ 61,201,         

at P 54 (2018) (stating that “potential alternatives alone do not render existing rates and 
terms unjust and unreasonable”).

241 PJM Filings Transmittal at 19-20.

242 RMPCP Credit Order, 183 FERC ¶ 61,006 at PP 29-30 (finding that, in certain 
limited circumstances, the value in the denominator of the mileage ratio would be zero, 
which would produce an undefined number, which would result in making the RMPCP 
credit value indeterminate, and that “this specific aspect of PJM's RMPCP credits 
formula is therefore unjust and unreasonable”).

243 Order No. 2000, FERC Stats. & Regs. ¶ 31,089 at 30,994 (“Industry 
participants, however, retain flexibility in structuring RTOs that satisfy the minimum 
characteristics and functions.”), 31,025 (“We are allowing significant flexibility with 
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PJM members to vote before PJM may submit an FPA section 205 proposal to amend the 
RTEP Protocol were established in a settlement that was accepted by the Commission.244  
Consistent with Order Nos. 1000 and 2000, other RTOs/ISOs have different governance 
structures that were arrived at through negotiations and tradeoffs that balance the rights 
and obligations of diverse stakeholders.245  We find that the existence of these 
governance differences is insufficient to find that the RTEP Protocol’s location in the OA 
is unduly discriminatory. 

We disagree with PJM’s argument that the current paradigm is unjust and 
unreasonable because it hinders the Commission’s ability to ensure comparability in 
consideration of planning proposals from various RTOs.  We find these claims to be 
speculative and unsupported.  Moreover, in Order No. 1000, the Commission stated that 
it will not prescribe the exact manner in which public utility transmission providers must 

                                           
respect to how and, in some cases, when the minimum characteristics and functions are 
satisfied.”), 31,034 (“[W]e want to allow involved participants the flexibility to develop 
mutually agreeable regional arrangements with respect to RTO formation and 
coordination.”); 31,037 (“Because of the differing conditions facing various regions, we 
offer flexibility in form of organization.”), 31,064 (“[I]t is important that we provide 
current transmission owners with flexibility in deciding how they will relinquish 
ownership or control of their transmission facilities to an RTO.”), 31,091 (“We will leave 
it to the discretion of the region to decide on the combination of direct and functional 
control that works best for its circumstances.”); see also Transmission Plan. & Cost 
Allocation by Transmission Owning & Operating Pub. Utils., Order No. 1000, 136 FERC 
¶ 61,051, at P 61 (2011) (“The Commission recognizes that each transmission planning 
region has unique characteristics and, therefore, this Final Rule accords transmission 
planning regions significant flexibility to tailor regional transmission planning and cost 
allocation processes to accommodate these regional differences.”).

244 See PJM ISO Order, 81 FERC ¶ 61,257; PJM ISO Rehearing Order, 92 FERC 
¶ 61,282; Atlantic City, 295 F.3d 1.

245 For example, NYISO must have the approval of the NYISO Management 
Committee prior to making a FPA section 205 filing to amend its transmission planning 
protocols, except under certain circumstances.  New York Independent System Operator, 
Inc., NYISO Agreements, Foundation Agreements, ISO-TO Agreement (0.0.0).  While 
SPP and ISO-NE have independent filing rights, SPP shares filing rights with the state 
regulators regarding cost allocation and certain aspects of transmission planning, see SPP 
Bylaws, § 7.2, and ISO-NE is required to file alternative proposals from NEPOOL, if the 
proposal relates to a market rule where a certain voting threshold is met, see ISO New 
England Inc., ISO New England Inc. Agreements and Contracts, § 11 – (Changes)
(1.0.0).
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fulfill the requirements of complying with regional transmission planning principles.246  
Rather, the Commission explained that it will allow public utility transmission providers 
developing the regional transmission planning processes to craft, in consultation with 
stakeholders, requirements that work for their transmission planning region.  The extent 
to which moving the RTEP Protocol to the Tariff may, in PJM’s view, provide a more 
rational or consistent regulatory structure than the current paradigm is not dispositive of
whether the RTEP Protocol’s current location in the OA is unjust and unreasonable.  

In addition, because we deny the PJM Complaint, we also reject PJM’s proposed 
replacement rate, as set forth in the PJM Transfer Filing.247

The Commission orders:

(A) The CTOA Amendments are hereby rejected, as discussed in the body of 
this order.

(B) The PJM Complaint is hereby denied, as discussed in the body of this 
order.

                                           
246 Order No. 1000, 136 FERC ¶ 61,051, at P 157 (2011), order on reh’g, Order 

No. 1000-A, 139 FERC ¶ 61,132, order on reh’g & clarification, Order No. 1000-B,     
141 FERC ¶ 61,044 (2012), aff’d sub nom. S.C. Pub. Serv. Auth. v. FERC, 762 F.3d 41 
(D.C. Cir. 2014).

247 See PJM Filings Transmittal at 1 n.5 (“PJM is separately submitting in a 
parallel filing proposed revisions to the Tariff implementing [the Complaint] pursuant to 
FPA section 205.”); PJM Filings Transmittal at 4 (“PJM requests that the         
Commission. . . adopt as the just and reasonable replacement rate new Tariff      
Schedules 19, 19-A, and 19-B and several conforming revisions described [in the PJM 
Transfer Filing].”).  
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(C) The PJM Transfer Filing is hereby dismissed, as discussed in the body of 
this order.

By the Commission.  Commissioner Christie is concurring in part and concurring in the 
  result in part with a statement attached.
  Commissioner See is not participating.
  

( S E A L )

Carlos D. Clay,
Acting Deputy Secretary.
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V. Appendix

List of Intervenors

Docket No. ER24-2336-000

Advanced Energy United
American Clean Power Association
American Electric Power Service Corporation
American Municipal Power, Inc.
Americans for a Clean Energy Grid
Blue Ridge Power Agency
Buckeye Power, Inc.
Calpine Corporation
Clean Energy Buyers Association
Constellation Energy Generation, LLC
DC Energy, LLC
Delaware Division of the Public Advocate
Dominion Energy Services, Inc.
Duke Energy Corporation et. al.
East Kentucky Power Cooperative, Inc.
Exelon Corporation
FirstEnergy Service Company et. al.
Illinois Attorney General’s Office
Illinois Citizens Utility Board
Illinois Commerce Commission
Independent Market Monitor for PJM
Indiana Office of Utility Consumer Counselor
LS Power Development, LLC, et al.
Maryland Office of People’s Counsel
Maryland Public Service Commission
Michigan Public Service Commission
Natural Resource Defense Council, et al.
NextEra Energy Transmission MidAtlantic, Inc.
New Jersey Division of Rate Counsel
North Carolina Electric Membership Corporation
Office of the Ohio Consumers’ Counsel
Ohio Federal Energy Advocate
Old Dominion Electric Cooperative
Organization of PJM States, Inc.
Pennsylvania Public Utility Commission
PJM Industrial Customer Coalition
PJM Interconnection, L.L.C.
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PJM Power Providers Group
PPL Electric Utilities Corporation
Public Citizen, Inc
Public Service Electric and Gas Company
Rockland Electric Company
Sierra Club
Silver Run Electric, LLC
Solar Energy Industries Association
Southern Maryland Electric Cooperative, Inc.
The Dayton Power and Light Company
The Office of the People’s Counsel for the District of Columbia

Docket No. ER24-2338-000

Advanced Energy United
American Clean Power Association
American Electric Power Service Corporation
American Municipal Power, Inc.
Americans for a Clean Energy Grid
Blue Ridge Power Agency
Buckeye Power, Inc.
Calpine Corporation
Clean Energy Buyers Association
Constellation Energy Generation, LLC
DC Energy, LLC
Delaware Division of the Public Advocate
Dominion Energy Services, Inc.
Duke Energy Corporation et. al.
Duquesne Light Company
East Kentucky Power Cooperative, Inc.
Exelon Corporation
FirstEnergy Service Company et. al.
Illinois Attorney General’s Office
Illinois Citizens Utility Board
Illinois Commerce Commission
Independent Market Monitor for PJM
Indiana Office of Utility Consumer Counselor
Kentucky Attorney General
LS Power Development, LLC, et al.
Maryland Office of People’s Counsel
Maryland Public Service Commission
Michigan Public Service Commission
Natural Resource Defense Council, et al.
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New Jersey Division of Rate Counsel
NextEra Energy Transmission MidAtlantic, Inc.
North Carolina Electric Membership Corporation
Office of the Ohio Consumers’ Counsel
Ohio Federal Energy Advocate
Old Dominion Electric Cooperative
Organization of PJM States, Inc.
Pennsylvania Public Utility Commission
PJM Industrial Customer Coalition
PJM Power Providers Group
PPL Electric Utilities Corporation
Public Citizen, Inc
Public Service Electric and Gas Company
Rockland Electric Company
Sierra Club
Silver Run Electric, LLC
Solar Energy Industries Association
Southern Maryland Electric Cooperative, Inc.
The Dayton Power and Light Company
The Office of the People’s Counsel for the District of Columbia

Docket No. EL24-119-000

Advanced Energy United
American Clean Power Association
American Electric Power Service Corporation
American Municipal Power, Inc.
Americans for a Clean Energy Grid
Blue Ridge Power Agency
Buckeye Power, Inc.
Calpine Corporation
Clean Energy Buyers Association
Constellation Energy Generation, LLC
DC Energy, LLC
Delaware Division of the Public Advocate
Dominion Energy Services, Inc.
Duke Energy Corporation et. al.
Duquesne Light Company
East Kentucky Power Cooperative, Inc.
Exelon Corporation
FirstEnergy Service Company et. al.
Illinois Attorney General’s Office
Illinois Citizens Utility Board
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Illinois Commerce Commission
Independent Market Monitor for PJM
Indiana Office of Utility Consumer Counselor
Kentucky Attorney General
LS Power Development, LLC, et al.
Maryland Office of People’s Counsel
Maryland Public Service Commission
Michigan Public Service Commission
Natural Resource Defense Council, et al.
New Jersey Division of Rate Counsel
NextEra Energy Transmission MidAtlantic, Inc.
North Carolina Electric Membership Corporation
Office of the Ohio Consumers’ Counsel
Ohio Federal Energy Advocate
Old Dominion Electric Cooperative
Organization of PJM States, Inc.
Pennsylvania Public Utility Commission
PJM Industrial Customer Coalition
PJM Power Providers Group
PPL Electric Utilities Corporation
Public Citizen, Inc
Public Service Electric and Gas Company
Rockland Electric Company
Sierra Club
Silver Run Electric, LLC
Solar Energy Industries Association
Southern Maryland Electric Cooperative, Inc.
The Dayton Power and Light Company
The Office of the People’s Counsel for the District of Columbia
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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Duquesne Light Company
PJM Interconnection, L.L.C.

PJM Interconnection, L.L.C.

Docket Nos. ER24-2336-000
ER24-2336-001

ER24-2338-000
ER24-2338-001
EL24-119-000

(Issued December 6, 2024)

CHRISTIE, Commissioner, concurring in part and concurring in the result in part:

I concur in the Order’s rejection of the two section 205 filings,1 one filed by the 
PJM Transmission Owners (PJM TOs) to amend the Consolidated Transmission Owners’ 
Agreement (CTOA) and one filed by PJM largely consistent with the CTOA 
Amendments proposed in the PJM TOs’ filing and made to effectuate a move of the 
Regional Transmission Expansion Planning (RTEP) Protocol to the Open Access 
Transmission Tariff (OATT).

With regard to PJM’s section 206 complaint seeking to move the PJM RTEP 
Protocol from the Operating Agreement (OA) to the OATT,2 I concur only in the result
of the Order, which is to reject the complaint.  I do not join the Order’s rationale for the 
rejection, and I emphasize that my concurrence in the result is without prejudice to a 
future filing seeking to move the RTEP Protocol from the OA to the OATT.  

On the broad issue of moving the RTEP Protocol to the OATT, I agree with the 
Organization of PJM States, Inc. (OPSI), which commented:

OPSI agrees with PJM and the [PJM] TOs that PJM should 
have unilateral authority to amend its regional transmission 
planning rules commensurate with its responsibility to ensure 
the reliability of the grid . . . .  However . . . PJM has chosen 
to tie its FPA § 206 Complaint to an unjust and unreasonable 
FPA § 205 filing from the [PJM] TOs to amend the CTOA.  
Several proposed amendments to the CTOA are unjust and 

                                           
1 The section 205 filings are found in docket numbers ER24-2336 and ER24-2338.  

2 This section 206 filing can be found in docket number EL24-119.
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unreasonable and require the Commission to reject that filing 
outright.3

Moving the RTEP Protocol from the OA to the OATT

The practical effect of moving the RTEP Protocol from the OA to the OATT is to 
transfer the authority over the RTEP’s development from the Members of PJM to the 
PJM Board of Managers.  There is nothing intrinsically wrong in doing so; on the 
contrary, I agree in principle with OPSI that it should be done.  The details of this move, 
however, are critically important, as I discuss below.

As a state commissioner in PJM for 17 years, I am more than a little familiar with 
the sector-weighted Membership voting processes in PJM and whether this governance 
structure serves the public interest.  Before going further, we should define our terms.  
“Members” and “stakeholders” are often used interchangeably, but are very different.  
“Members” are entities that satisfy the requirements set forth in PJM OA Section 11.6.  A 
Member is either (i) a Transmission Owner, (ii) Generation Owner, (iii) Other Supplier, 
(iv) Electricity Distributor, or (v) End-Use customer.  These are the Members with voting 
rights.  Votes are weighted by sector, and voting outcomes are subject to arcane 
supermajority requirements.4  Currently there are more than one thousand Members of 
PJM, including voting members, ex officio voting members, affiliate members, associate 
members and special members.5    

                                           
3 OPSI Limited Protest and Motion to Lodge at 4 (footnotes omitted) (filed 

July 22, 2024) (Limited Protest).  OPSI also noted that “if the Commission agrees the 
location of the RTEP Protocol is unjust and unreasonable, the Commission should 
establish paper hearing procedures to further develop the record to determine the just and 
reasonable and not unduly discriminatory or preferential set of replacement rules. This is 
necessary because by linking its replacement to the [PJM] TOs’ CTOA filing it has 
proposed an unjust and unreasonable replacement rate, and some of the amendments to 
the CTOA are unnecessary to give PJM the filing rights it needs.”  See, e.g., id. at 5.  As 
today’s Order recognizes, however, PJM and the PJM TOs have noted that each of the 
three filings are interrelated such that, given these facts and circumstances, following that 
bifurcated path may not be effective given the procedural posture and status of the 
multiple proceedings.  See, e.g., Order at P 22 & n.47.  If the filings had not been 
interrelated in this way, I may have supported OPSI’s suggestion in this regard.

4 See, e.g., https://learn.pjm.com/pjm-structure/member-org/committees-groups-
faqs/sector-weighted-voting.aspx.

5 See, e.g., https://www.pjm.com/about-pjm/member-services/member-list.
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“Stakeholders” is an even broader term that does not necessarily include Members 
with voting rights.6 States and their utility regulators, by the way, are not Members and, I 
would argue, not “stakeholders” either.  States are sovereign entities with the duty to 
serve the public interest in their states.  No other entity, including special interests who 
label themselves “public interest organizations,” has the duty or the authority under 
federal or state constitutions and laws to protect the public interest.7  

So the fatal flaw in allowing this unwieldy assemblage of various interests to vote 
on one of PJM’s most important functions – the development of the RTEP Protocol 
which informs the RTEP – is obvious.  Virtually all of the voting Members have their 
own monetary interests in the regulatory outcomes of the process.  Not to be indelicate, 
but they are clearly rent-seeking interests.  That is not a moral judgment; it is simply 
economic reality.  To believe that a process in which rent-seeking special interests get to 
vote to affect regulatory outcomes will somehow serve the public interest is naïve in the 
extreme.  Not in this universe.   

This unwieldy process of special-interest voting apparently reflected a belief 
during the “Founding Era” of RTOs that multi-state RTOs such as PJM would be 
essentially regional governments – quasi-governments – for setting electricity grid policy.  
These regional governments would operate high above state authority and be subject only 
to the Commission’s authority.  In PJM in particular, the states were given no governance 
authority whatsoever, in contrast to the states in MISO and SPP, which at least had some 
section 205 rights related to cost allocation.8 As regional quasi-governmental bodies for 
the grid, RTOs therefore needed their own quasi-parliaments and parliamentary 
procedures, as well as various guarantees of “transparency,” “inclusiveness,” etc., to 
make the whole structure look more, well, governmental.9   

                                           
6 See, e.g., PJM Manual 34, Section 2 (Definitions) (“Stakeholders – PJM 

Members, OPSI and its members, state consumer advocates who are not PJM Members, 
Independent Market Monitor, PJM staff, and PJM’s Board.”).

7 Some states have established consumer advocates’ offices that specifically 
represent residential consumers and do a good job, as Virginia’s does, but are not always 
tasked, as state utility commissions typically are, with protecting the overall public 
interest.  In any event, consumer advocates are just that – advocates serving as parties in 
cases where allowed – while state utility commissions are decisional authorities.

8 OPSI accurately notes this history in its Limited Protest at 13.

9 See, e.g., Reg’l Transmission Orgs., Order No. 2000, FERC Stats. & Regs. 
¶ 31,089 (1999) (cross-referenced at 89 FERC ¶ 61,285), order on reh’g, Order No. 
2000-A, FERC Stats. & Regs. ¶ 31,092 (2000) (cross-referenced at 90 FERC ¶ 61,201), 
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Yet there have always been fatal flaws in this belief in RTOs as regional quasi-
governments for the power grid.  First, nowhere in the Constitution of the United States is 
there an article entitled “Regional Transmission Organizations” that institutes RTOs as 
regional governments for grid policy, governed by “Members” who get to vote to affect 
regulatory outcomes.  James Madison, who famously identified the threat to the public
interest from what he termed “factions” in The Federalist No. 10,10 would label the 
voting Members of PJM as exactly the “factions” he warned against.    

Importantly, it is highly unlikely this quasi-governmental RTO structure can be 
made more feasible or more likely to serve the public interest by fiddling with details, 
such as giving additional special interest groups more influence in the decision-making.11

The fundamental problem has always been in treating RTOs as regional quasi-
governments.  They are public utilities, not regional governmental bodies, and should be 
regulated as such by federal regulators, with a far more robust role for state regulators, 
and not by rent-seeking special interests.

So I see nothing inherently unjust and unreasonable in moving the RTEP Protocol 
from this unwieldy and special-interest driven process under the OA to the OATT, where 
the PJM Board can and should take full responsibility for development of the RTEP.  
PJM would be free to provide for – and certainly should provide – ample opportunity for 
its Members, as well as stakeholders and other interests, to comment on proposed 
amendments to the RTEP Protocol, but it should be the exclusive responsibility of PJM to 

                                           
aff’d sub nom. Pub. Util. Dist. No. 1 of Snohomish Cty. v. FERC, 272 F.3d 607 (D.C. Cir. 
2001); Wholesale Competition in Regions with Organized Elec. Mkts., Order No. 719, 
125 FERC ¶ 61,071, at PP 7, 477 (2008) (setting forth four principles of RTO 
“responsiveness” as “(1) inclusiveness, (2) fairness in balancing diverse interests, (3) 
representation of minority positions, and (4) ongoing responsiveness.”), order on reh’g, 
Order No. 719-A, 128 FERC ¶ 61,059, order on reh’g, Order No. 719-B, 129 FERC 
¶ 61,252 (2009).

10 Madison described a “faction” as “a number of citizens, . . . who are united and 
actuated by some common impulse of passion, or of interest, adverse to the rights of 
other citizens, or to the permanent and aggregate interests of the community.”  THE 

FEDERALIST NO. 10 (James Madison) (emphases added).  

11 For an excellent and informative article discussing the history of RTO 
governance see also Ari Peskoe, Replacing the Utility Transmission Syndicate’s Control,
Energy Law Journal, Vol. 44.3 547 (2023).  The author makes a very good suggestion for 
change:  giving states in RTOs such as PJM Section 205 filing rights, which he argues –
persuasively – would not infringe at all on the PJM TOs’ rights under the Atlantic City 
case.  Id. at 614-615; see also infra P 15.
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develop and approve any changes to the rules by which the RTEP is developed and 
approved for submission to the Commission.12

Getting the Replacement Rate Right is Critically Important

I also agree with OPSI that it is absolutely essential to get the “replacement rate” 
right.13 The section 206 filing herein fails to get the second prong right and ties itself to 
the section 205 filings, which is why I concur in the result of rejecting PJM’s section 206 
filing without prejudice to a future filing that would move the RTEP Protocol from the
OA to the OATT but gets the all-important replacement rate right. OPSI’s Limited 
Protest argues persuasively and in substantial detail that many of the PJM TOs’ proposed 
CTOA Amendments could have the effect of limiting PJM’s authority to plan and select 
regional transmission projects that could be more cost effective than local projects in 
achieving the same or similar purposes.14  As OPSI points out, since several states within 
PJM do not have adequate authority to conduct their own need and prudency reviews of 
transmission projects15 – an issue I have raised repeatedly in other contexts16 – the result 
could be the construction of both regional and local projects that serve essentially the 
same purpose, but will burden consumers with billions of dollars of unnecessary costs.  

Any future section 206 filing to move the RTEP Protocol from the OA to the 
OATT should include sufficient information that provides answers to several relevant and 
                                           

12 This is essentially the process used in the California Independent System 
Operator Corporation (CAISO) to develop its transmission plan.

13 See, e.g., OPSI Limited Protest at 1-2, 5, 13-15.  Should a future proposal to 
move the RTEP Protocol from the OA to the OATT come as a section 205 filing, the 
same considerations and principles would apply in determining whether the proposal was 
just and reasonable.

14 Id. at 14-15, 23-30.

15 Id. at 29-30.

16 See, e.g., The Potomac Edison Co., 189 FERC ¶ 61,161 (2024) (Christie, 
Comm’r, dissenting at PP 2-3, 12-14), https://cms.ferc.gov/news-
events/news/commissioner-christies-dissent-potomac-edisons-abandoned-plant-incentive-
er25-19; PSEG Renewable Transmission LLC, 188 FERC ¶ 61,142 (2024) (Christie, 
Comm’r, dissenting in part at PP 2-3, 12-14), https://www.ferc.gov/news-
events/news/commissioner-christies-partial-dissent-award-incentives-pseg-renewable; 
Transmission Planning and Cost Management, Technical Conference, Docket 
No. AD22-8-000, Tr. 16:4-20:11 (Comm’r Mark Christie) (Oct. 6, 
2022), https://www.ferc.gov/media/transcript-docket-no-ad22-8-000.
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compelling questions.  As I noted, OPSI has raised several important issues that must be 
addressed in any future filing proposing a replacement rate, especially with regard to the 
need to avoid duplication of both local and regional projects and PJM’s authority to select 
the most efficient project.   

I will note a few more issues, all related to what I regard as essential state 
authority over transmission planning and cost allocation, that I similarly believe should 
be explored in any future section 206 filing.  In my Concurrence in Part to Order No. 
1920-A,17 I listed in the Appendix the specific provisions which I supported and to which 
I concurred.18  These provisions are all related, directly or indirectly, to a greatly 
expanded scope of authority for the state regulatory agencies in the long-term 
transmission planning and, most importantly, cost allocation processes under Order No. 
1920-A.  The full scope of expanded authority set forth for the state agencies in the 
Appendix to my Order No. 1920-A Concurrence in Part is critically important in 
determining whether Order No. 1920-A ultimately is adequate to protect consumers and 
serve the public interest in each state.  Indeed, the scope of state authority set forth in 
Order No. 1920-A may need to be expanded further – in PJM specifically – to include 
similar section 205 filing rights related to cost allocation historically enjoyed by state 
agencies in MISO, SPP, and ISO-NE.  Since each one of these filings herein was made 
well before the Commission issued Order No. 1920-A, it would have been impossible for 
these filings to reflect that new and expanded scope of authority given to the states in 
Order No. 1920-A, including of course the states in PJM.  So should PJM seek to refile to
move the RTEP Protocol from the OA to the OATT, it would be essential to include 
information in that filing describing how the expanded scope of authorities given to the 
PJM states in Order No. 1920-A, specifically described in the Appendix to my Order No. 
1920-A Concurrence in Part, would not in any way be limited or barred by a move of the 
RTEP Protocol from the OA to the OATT.  

Further, any filing should include information regarding whether the PJM TOs and 
PJM acknowledge that the expanded scope of state authority set forth in Order No. 1920-

                                           
17 See, e.g., Bldg. for the Future Through Elec. Reg’l Transmission Plan. & Cost 

Allocation & Generator Interconnection, Order No. 1920-A, 189 FERC ¶ 61,126 (2024)
(Christie, Comm’r, concurring in part) (Order No. 1920-A Concurrence in Part), 
https://www.ferc.gov/news-events/news/e-1-commissioner-christies-concurrence-part-
order-no-1920-rm21-17-001.

18 Id. P 2 & n.3.  I voted in favor of only those provisions described in my Order 
No. 1920-A Concurrence in Part and listed in the Appendix and not to any other part of 
Order No. 1920-A.  Id. at App. 
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A for transmission planning and, most importantly, cost allocation, does not in any way 
conflict with TO rights under Atlantic City19 or any other court ruling.  

Information should also be included as to whether both PJM and the PJM TOs 
acknowledge that, consistent with Order No. 1000,20 the selection of a transmission 
project for the RTEP does not pre-empt a situs state’s authority to conduct its own 
proceeding under its own state laws to determine the need and/or prudence of that project 
and to approve or disapprove the construction of that project in accordance with its state 
laws.21

For these reasons, I respectfully concur in the Order’s rejection of the two section 
205 filings.  I concur only in the result of the Order’s rejection of PJM’s section 206 

                                           
19 Atl. City Elec. Co. v. FERC, 295 F.3d 1, 9 (D.C. Cir. 2002) (Atlantic City); see 

also supra n.11.

20 Transmission Plan. & Cost Allocation by Transmission Owning & Operating 
Pub. Utils., Order No. 1000, 136 FERC ¶ 61,051 (2011), order on reh’g, Order No. 
1000-A, 139 FERC ¶ 61,132, order on reh’g & clarification, Order No. 1000-B, 
141 FERC ¶ 61,044 (2012), aff’d sub nom. S.C. Pub. Serv. Auth. v. FERC, 762 F.3d 41 
(D.C. Cir. 2014).

21 Order No. 1000 made this clear, id. PP 227, 253 n.231, 287, and it is contra to 
the ruling in the U.S. District Court of Pennsylvania in Transource v. Defrank, which was 
wrongly decided.  See Transource Pennsylvania, LLC v. DeFrank, No. 1:21-CV-01101, 
2023 WL 8457071 at *6-*7, *17 (M.D. Pa. Dec. 6, 2023) (finding, inter alia, that by 
rescinding Transource’s provisional certificate of public convenience after engaging in its 
state analysis and finding insufficient evidence to establish “need” under Pennsylvania 
law for the project, the Pennsylvania Public Utility Commission (PUC) is “attempting to 
supplant the role of the RTO and expand its state authority into the regulatory territory 
occupied by the federal government. . . .  Because the PUC’s decision presents an 
obstacle to achieving federal objectives, it is conflict preempted and violates the 
Supremacy Clause.”).
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complaint.  I emphasize again that my concurrence in the result to the rejection of the 
PJM section 206 complaint is without prejudice to a future filing seeking the same relief:  
moving the RTEP Protocol from the OA to the OATT.  

For these reasons, I respectfully concur in part and concur in the result in part.

______________________________
Mark C. Christie
Commissioner
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